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LLL itt, _ pis 


PREFACE 


Several subjects of current interest are discussed in this pamphlet. 
There is an article describing the significance of the forthcoming 
world trade conference by Otto Tod Mallery whose study on 
typical plans for postwar world peace was published in Jnterna- 
tional Conciliation in November, 1942. Readers of this series 
familiar with previous contributions by Manley O. Hudson, Judge 
of the Permanent Court of International Justice, will welcome 
the text of his address on the International Law of the Future 
given before a meeting of the American Bar Association at 
Chicago on September 11 last. Meriting attention as well is 
the essay which won for its author, Wayne D. Williams, 1st 
Lieutenant in the Judge Advocate General’s Office, United States 
Army, the three-thousand-dollar Ross Prize in a contest con- 
ducted by the American Bar Association in 1944. Lieutenant 
Williams’s essay is entitled “What Instrumentality for the Ad- 
ministration of International Justice Will Most Effectively Pro- 
mote the Establishment and Maintenance of International Law and 
Order?” 

Under date of November 1, six American authorities on inter- 
national law addressed a letter to The New York Times in which 
they expressed their opinion on the question whether the President 
could authorize the use of American armed forces to carry out the 
Dumbarton Oaks proposal. This letter and editorial comment 
relative to it appeared in The Times of November 5 and is re- 
printed here through the courtesy of that newspaper. 

Another text included is the most important speech made by 
Premier Joseph Stalin at Moscow on November 6, in connection 
with the celebration of the twenty-seventh anniversary of the 
Soviet revolution. 


NicuHotas Murray But Ler 


New York, November 9, 1944. 
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THE SIGNIFICANCE OF THE FORTHCOMING 
WORLD TRADE CONFERENCE 


By Orro Top Matuery? 


A high priority item on the United Nations agenda of unfinished 
business is the forthcoming international trade conference. The 
preceding Dumbarton Oaks Conference was largely concerned 
with security and the application of force. The forthcoming con- 
ference will seek to create conditions under which the applica- 
tion of force would be less necessary. It is a “bread and butter’’ 
conference not a power conference. Bread and butter for every- 
body can be obtained only by full employment. The prewar trade 
policies of the great powers led to world-wide unemployment and 
economic warfare. Can the victors and our other friends agree to 
scrap those trade policies which brought about world unemploy- 
ment? Here are examples of them: 

After the great depression of the 30’s struck down country 
after country, the United States undertook to protect itself by the 
Hawley-Smoot Tariff Act of 1930 which was the highest tariff in 
American history. It closed the United States to many imports 
from many countries. The next year Britain replied in kind by the 
Ottawa Imperial Preference Agreements which put a similar wall 
around the British Commonwealth of Nations and the British 
Colonial Empire occupying one quarter of the earth’s surface. 

These measures and those of other nations were attempts to 
stem the tide of world unemployment which had resulted from 
the trade policies of the victor nations since the Versailles Treaty. 
The victor nations controlled the trade of the world. They were 
supreme, yet their economic warfare against one another reduced 
world trade and lifted unemployment to unprecedented levels. 
They sought to remedy this situation by raising tariffs still higher 
and by creating preferential markets in their colonies and within 
their imperial systems. The Hawley-Smoot Tariff Act and the 
Ottawa Imperial Preference Agreements did not remedy the situ- 





1 Author of Economic Union and Durable Peace, Harper & Brothers, 1944. 
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ation, which grew worse. They not only did not protect employ- 
ment at home, but they helped to produce the longest, deepest, and 
widest period of unemployment both at home and throughout the 
world. 

After the Hawley-Smoot Tariff Act was in full effect, unem- 
ployment never fell below 7,400,000 in the United States duri 
the nine years up to World War II. The League of Nations re 
ported 30,000,000 unemployed in Europe and North America, 
The attention of Americans was not yet upon Asia, but Japan had 
been more seriously disrupted than the United States. The shock 
to Japan was so severe that it drove out of office a liberal govem- 
ment and put into power a militant government determined to 
make up by conquest (Manchuria, September 1931) for lost mar 
kets and declining trade. 

Unemployment turned out to be not wholly a national but 
partly an international problem, which was aggravated by the 
national measures adopted. 

The Hawley-Smoot Tariff Act and the Imperial Preference 
Agreements together inaugurated a further drop in world trade so 
that by 1933, after their full effect had been felt, the dollar value 
of the foreign trade turnover of the seventy-five principal coun- 
tries had fallen to 35 per cent of the 1929 level. For many years 
thereafter and up to the beginning of the global war, United 
States exports were a smaller percentage of the total trade of the 
world. The quantum of world trade in 1935 was only 85 per cent 
of the predepression level (1928) and never exceeded that level up 
to 1938 inclusive. High trade barriers and colonial monopoly had 
boomeranged against both noncolonial and colonial powers and 
invited war. A peace to be durable had to be endurable. 

Not many realized this truth then, for the United States was 
pressing the Pact of Paris to outlaw war as a national policy at the 
same time that it was passing laws to outlaw foreign goods as 4 
national policy. The two policies were contradictory. When each 
great State and colonial empire closed its markets to others, it 
gave the others a choice between unemployment and war. War as 
a national policy, renounced by the Pact of Paris, was invited by 
the monopolizing of markets. 
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Thus unemployment at home and agression abroad were partly 
the consequences of shortsighted nationalistic and imperialistic 
trade policies. If these policies should be continued unemploy- 
ment and lower standards of living would again spread over the 
world. International depressions have undermined security, dis- 
rupted political systems and goaded the bewildered, frustrated, 
and bedeviled heads of States into economic warfare and shoot- 
ing war. 

No international method now exists to work together to pre- 
vent critical international depressions. Out of the forthcoming con- 
ference on trade it is hoped that such a method will come. That 
method might be a World Trade Board similar to the one Presi- 
dent Woodrow Wilson proposed during the drafting of the Cove- 
nant of the League of Nations. In the first draft a World Trade 
Board was mentioned. In the second and subsequent drafts it was 
omitted. In explanation of this President Wilson said some years 
later that the World Trade Board was thought unnecessary be- 
cause Article 23 of the Covenant was sufficient. This article de- 
clares for an “equitable treatment of the commerce of all mem- 
bers of the League.”’ This belief proved mistaken, for no imple- 
menting measures were ever taken for such an equitable treat- 
ment of commerce. 

This mistake is not to be repeated by trusting now to general 
phrases. A solemn contract already exists between the United 
States and Britain and between the United States and Russia. This 
contract is contained in Section 7 of the master lend-lease agree- 
ment which promises action to expand production, employment, 
and the exchange of goods; the elimination of all forms of dis- 
criminatory treatment in international commerce; and the reduc- 
tion of tariffs and other trade barriers. Therefore this conference 
is to be held. 

In the postwar world Britain and many other countries besides 
the United States will have to increase their exports in order to 
approach full employment. The richer States cannot raise their 
own standards of living much, if any, unless they can find a way 
to raise both the efficiency and the purchasing power of the coun- 
tries now least able to buy their industrial products. 
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The background for this assertion lies in the fact that one of 
the great potential forces of undeveloped purchasing power in the 
world exists among the producers of raw materials such as coffee, 
sugar, fats, fibers, and certain minerals. If countries which main. 
tain low labor standards could be developed into an increasing 
market for manufactured goods during the next century, the vol. 
ume of world trade might expand in the same surprising fashion 
that it did during the nineteenth century, for two apparently dis. 
associated factors are closely interrelated. These factors are: first, 
the low labor standards of the producers of raw materials in the 
less developed countries; and second, the high standards of living 
of producers of finished products in other countries, including the 
United States. The fortunes of the Brazilian coffee grower and of 
the Detroit skilled mechanic are closely linked in that unless the 
Brazilian coffee grower and other raw material producers have 
the necessary purchasing power, they cannot buy the cars, tract- 
ors, and automobile parts which the Detroit skilled mechanic 
turns out. 

There are two kinds of trade—the kind which exploits one peo- 
ple for the benefit of the other, and the kind that results in mutual 
benefit and development. 

This is where the colonies come in. Colonies are not men- 
tioned in the Dumbarton Oaks draft of the United Nations. Rus- 
sia has none. The United States colonies are relatively unim- 
portant, yet our policy regarding trade with them is important as 
a principle. British colonies and dependencies occupy a large part 
of the world’s surface. Other Colonial Empires were not repre- 
sented. On what terms may the United States and other nations 
trade with the British and other colonies in the future? And on 
what terms may they trade with ours? This will have to come up 
in the forthcoming conference. Certainly the United States can- 
not expect to have equal access to the trade of the British colonies 
as long as the United States market is so largely closed to many 
kinds of British goods. What can the United States and other 
countries offer the British in return for the right to trade on equal 
terms with the British in British colonies including those about to 
be reconquered in Asia and in the Pacific? 





LT 











one of 
"in the 
coffee, 
_ Main- 
‘easing 
1€ vol- 
ashion 
ly dis- 
: first, 
in the 
living 
ng the 
and of 
ss the 
have 
tract- 
shanic 


> Peo- 
Yutual 


LALLA AN, AAALAC, asta. 


753 


Prewar France controlled more than 75 per cent of the external 
trade of its colonial possessions. In French Indo-China, for in- 
stance, in the last year of record the imports from France were 
sixty-eight times as much as the imports from Japan. Does this 
lack of equal access by Japanese and French traders to the markets 
of French Indo-China afford any clue to its occupation a few 
years later by Japanese soldiers? Did Japanese soldiers cross the 
frontier of French Indo-China partly because Japanese goods 
could not do so? And would Japan’s policy have been any better? 
Can any peace endure which is based on a colonial power setting 
up trade barriers which assure it virtual monopoly of the col- 
onies’ trade? 

In British Malaya in the last year of record the imports from 
Britain were 110 times as much as the imports from Japan. “This 
discrepancy is too great to have been caused by any disparity be- 
tween British and Japanese manufacturing and marketing capacity. 
It is manifestly the consequence of an artificial situation.” The 
ratio of German to British imports into Malaya was about the 
same as the Japanese, one to 110. Such unequal access to non- 
British goods made it prudent to locate a powerful British force 
and naval base on British Malaya at Singapore. 

The trade policies of the United States toward the Philippine 
Islands were similar to those of the French in Indo-China and the 
British in Malaya. Situated in that part of the world where the 
United States insisted on the open door, we did not open the door 
of the Philippines to other nations. The trade of the Philippines 
was so far monopolized that during the eleven years ending 1940 
over 75 per cent of Philippine trade was with the United States 
and its territories, while nearly 83 per cent of its exports was to 
the United States and territories. Whatever verdict is passed upon 
British and French colonial trade policy applies equally to the 
United States trade policy in the Philippines. The United States 
discriminated against the great colonial empires in the Philippines 
in the same way that those empires did against American goods 
in their colonies in Africa and Asia. Therefore, in the forthcom- 
ing trade conference these three great powers start from the same 
mark and have the same distance to go. 
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Reciprocal Trade Agreements appear to be the only practicy| 
solution. Each country would have to make concessions in jy 
own controlled markets in order to obtain access to markets jt 
does not control. This appears to be the only practical method of 
increasing the exports of each country and, by so doing, attain 
fuller employment at home. By Reciprocal Trade Agreements the 
world volume of trade could begin to rise again. 

Hand in hand would have to go a rise in the standards of liyi 
of colonial and of less advanced peoples. This the Times of Lon 
don recently called for by repeating the twenty-year-old advice 
of Lord Milner, the great colonial administrator, who said: “Itis 
not sufficient to discharge our duty to keep the peace and to pro 
tect the rights of the native inhabitants. It is to their interest, as 
well as to our own, that we should be energetic in promoting 
the material progress of these backward colonies.” 

Both in England and the United States there are special inter 
ests who will fight to the last ditch to maintain or restore in re 
conquered countries the discriminatory trade policies which 
brought special privileges, even though these policies were causes 
of war and of unemployment. 

Nevertheless, there are encouraging reasons for believing that 
the forthcoming conference may have the necessary support from 
the American people and from other countries. 

First and foremost, stands the contract contained in the lend- 
lease agreement ratified by our Congress and by the governments 
of our allies, which promises the elimination of discriminatory 
trade policies and the low ering of trade barriers. 

Some of the smaller countries of Europe are ready to go farther 
and to form customs or economic unions. For example, the exiled 
governments of Belgium, the Netherlands, and Luxembourg have 
announced that they are progressing toward the establishment of 
a customs union. Both the Netherlands and Belgium controlled ex- 
tensive prewar colonial empires. 

A straw in the wind is the resolution of Senators Thomas, Kil- 
gore, and Truman to create a Foreign Economic Commission. 
Their joint statement said: 
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The future peace depends on the abandonment of political nation- 
alism and economic imperialism and autarchy. Our policy before 
the war of making reciprocal trade agreements . . . was good 
policy. . + - Only by expanding such good-neighbor policy . . . can 
we forestall the growth of areas of economic disaffection which 
eventually enlarge into world wars. 

The future peace depends on an economically healthy United 
States, and we cannot have economic health without a volume of 
foreign trade above and beyond anything we have ever had before. 


This statement endorses not only our present reciprocal trade 

reements between two countries at a time but also a new kind 
of multilateral trade agreement which would be possible only 
after a World Trade Board has been set up. 

The forthcoming conference will also grapple with the prob- 
lem of cartels. The British Government has encouraged its pro- 
ducers to belong to cartels and has given many cartels govern- 
mental support. Most Continental governments have relied upon 
cartels to assure some of their domestic producers a share of 
whatever free market existed. In the United States our laws have 
permitted our corporations to combine in restraint of trade for 
export purposes (Webb-Pomerene Act) while forbidding the same 
conduct at home (Sherman Antitrust Laws). However, the present 
United States Department of Justice has been so active in pre- 
senting the evils of international cartels that some change is fore- 
cast away from the prewar American policy of encouraging the 
participation of United States corporations. This would be essen- 
tial if the United States is about to ask other nations to adopt 
trade practices more in the general interest. 

During the interwar period international cartels have ruled 
markets of the world in some commodities and have often been 
more powerful than any government that tried to resist them. 
Contrary to public opinion the policies of some cartels have been 
beneficial or at least less injurious than the evils they were aimed 
to correct. But the word “cartel”? has been given such an evil 
connotation that it cannot be used in describing an international 
business arrangement without condemning it. Therefore the term 
“international commodity agreement” is used to apply when 
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policies are thought to be in the general interest. Internationg| 
commodity agreements in such raw materials as cotton, coffee 
tin, rubber, copper, and wheat are likely to be sought in th 
forthcoming conference. If achieved, such agreements would hayg 
to be registered and supervised by a World Trade Board or ig 
equivalent. 

The possibility of creating a World Trade Board is all the be. 
ter because some of its preliminary parts already have been formed, 
The United Nations Food and Agricultural Administration and 
the United Nations Relief and Rehabilitation Administration al 
ready exist. The International Bank and International Exchange 
Fund proposed at Bretton Woods are links in a chain which would 
be complete with the setting up of a World Trade Board. Sucha 
chain seems to be implicit in the framework of the Dumbarton 
Oaks draft which provides for an Economic and Social Counel 
and other functional organizations. 

Success depends in a large degree upon American public opinion 
and particularly upon American business opinion. Can we realize 
that the nationalistic and discriminatory trade barriers of the past 
did not produce prosperity or full employment, and are we ready 
to replace them by trade policies which would result in fuller em 
ployment and a durable and endurable peace? 

Let us hope that the delegates from all nations at the forthcom- 
ing conference will be imbued with the spirit of Benjamin Frank- 
lin at the convention which adopted the Constitution of the United 
States. Franklin made proposals which were not adopted. He 
fought for proposals which were defeated. When signing the final 
draft of the Constitution he said: “I hope each one of us in this 
room will doubt something of our own infallibility.” 
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THE INTERNATIONAL LAW OF THE FUTURE! 


By Mantey O. Hupson 


The past hundred years have seen a great change in America in 
our professional interest in international law. In the days when 
Blackstone still held sway over our legal education, the law of 
nations was a part of the intellectual equipment of every well- 
read lawyer. In our day, it is relegated to a very subordinate posi- 
tion. In three fourths of our law schools no instruction in the sub- 

is offered, and in the other fourth it ranks as a curricular 
luxury in which but a small percentage of the men preparing for 
the bar indulge themselves. Small wonder, therefore, that interna- 
tional law has ceased to be a part of the working-capital of many 
of the members of our profession. 

Yet the organized bar has marched in advance of our legal edu- 
cation. Ever since it was founded in 1878, the American Bar As- 
sociation has maintained a committee or a section on international 
law, and throughout its existence, interest in the current problems 
of the subject has been active and unflagging. I think we can claim 
that our Association has contributed to the framing of many of 
our national policies, both in the supplying of constructive ideas 
and in the moulding of public opinion in support of ideas emanat- 
ing from other sources. 

Consistently through the years the voice of this Association 
has rung out in behalf of the extension and strengthening of inter- 
national law. Even before a First Peace Conference met at The 
Hague in 1899, we were urging better preparation for the settle- 
ment of international disputes by pacific and judicial processes, 
and when that Conference proposed the establishment of the Per- 
manent Court of Arbitration our Association promptly hailed the 
proposal and called upor our Government to support it. Twenty- 
one years later, the establishment of the Permanent Court of Inter- 
national Justice was greeted with the same enthusiasm, and the 


1 Address before the American Bar Association at its Sixty-Seventh Annual 
Meeting, Chicago, September 11, 1944. 
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Association has never relaxed its insistence upon American Sup. terday 
port of that great judicial institution. "and w 
Today, with a new situation confronting us, I am confident that | shall 1 
we who bear the great tradition will seek to keep the torch aflame, ) that is 
times 

Our country is now faced with a problem more difficult, mom} An 
complicated than any with which we have had to deal since 1787, } still t 
Two world wars within a single generation have brought toy No g 

a staggering challenge. Even in our relative seclusion in the ning.| wisdo 
teenth century, we were drawn into a phase of the Napoleoni¢} wisdo 
Wars. In the twentieth century, our remoteness from wars in| insist, 
other continents has disappeared. Two oceans have ceased to serve | Way: 
as the bastions of our coasts, and even the plains have become ex. | super 
posed to the possibility of invasion. Our great national power does | How 
not assure us of adequate protection, and we find ourselves com. } ters ' 
pelled to engage anew in a search for national security. If it wasa | twenl 
gross exaggeration for us to be told two decades ago that another As 
world war would bring the end of civilization, it is no distortion | sition 
for us to say today that the prospect of recurring world wars at | out f 
intervals of twenty-five years is one which none of us would will } fulfill 
ingly bequeath to succeeding generations. Escape from that pros | help ' 
pect has become the great preoccupation of our time. mora 
To find that escape, we are called upon to chart a course for the } child 
future. With other peoples of the world, we shall have to choose | prob 
between policies which would imprison mankind in the insecurity — wisde 
of militarism and policies which would mobilize human intelli } meth 
gence and ingenuity in an effort to keep men free and to safeguard me 
their constructive endeavor. | i 
Our problem is not merely a matter of determining what a tired bases 
and impoverished world will plan for the next ten years. We must 1 all 
have in mind the clouds which may gather in a second decade to } estab 
come, and the forces which may shape themselves twenty yeats worl 


from now. _— itself 
We can be more confident of the efficacy of what we may try | soum 
to do if we appreciate the limitations within which we shall strive. In 


We do not start with a blank slate. The world was not made yes — hund 
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terday. Whether we like it or not, history imposes its limitations, 


and we can build only with a knowledge of what it teaches. If we 


shall not all agree on what its lessons are, I think we shall agree 
that ignorance of the history must not be served up to us in these 


| times as a sign of progressive thinking. 


And if the world was not made yesterday, neither will it stand 
still tomorrow. It is not for us to ordain what the future shall be. 
No generation can bind its successors in a straight-jacket. The 
wisdom of the time is likely to be deemed a safer guide than the 
wisdom of a time that has gone before, and each generation will 
insist, as OUrs insists, on meeting its own difficulties in its own 
way. Indeed, it may be prone to go further and to flaunt its own 
superiority by belittling the efforts of its immediate predecessor. 
How else can one explain the attitude now current in many quar- 
ters toward some of the constructive steps which were taken 
twenty-five years ago? 

As lawyers, we can appreciate these limitations with no dispo- 
sition to conclude that all effort is unavailing. Without holding 
out false hopes, without creating expectations which cannot be 
fulfilled, we can seek to leave no stone unturned which might 
help to pave the road which will lead the world out of its present 
morass. Realizing that we cannot bind our children and our grand- 
children in the solutions which they will seek for the world’s 
problems twenty-five to fifty years hence, we can hope that with 
wisdom and courage we may succeed in shaping agencies and 
methods and procedures which can be handed on to serve their 
time as well as our own. 


The United Nations have set themselves the task of “laying the 
bases of a just and enduring world peace securing order under law 
to all nations.”” Our principal spokesmen have called for the “re- 
establishment of Jaw and order’’ in a distressed and a distracted 
world. These are goals to which our legal profession can devote 
itself wholeheartedly, and they are not likely to be attained, along 
sound lines at any rate, without our aid. 

In its continuous development over a period of more than three 
hundred years, our system of international law has shown a re- 
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markable toughness and vitality. It was not destroyed by the 
Thirty Years’ War in the seventeenth century, it lived out the 
strain of the Napoleonic Wars, it came through the World War 
of 1914. We may be confident that it will survive this war. 

Yet despite its toughness, despite the enormous progress which 


it has made during the past fifty years, our system of international | 


law has remained lamentably weak. It has not brought security, 
and it has not kept the peace. If escape is to be found from recur. 
ring world wars, we cannot content ourselves with the reestab- 
lishment of international law as it has existed in the past. We shall 
need what Secretary Hull has described as “the revitalizing and 
strengthening of international law.” 

Seventy-three nations existed in the prewar world. We must as- 
sume that most of them will continue to exist in the postwar 


world. Each of them is proud of its own culture, each is guardful | 


of its own traditions, each desires to pursue its own way of life, 
Yet all of them exist in a shrinking world, all are struggling with 
the advances of modern technology, all are caught in the mael- 
strom of twentieth-century civilization. No people is able, indeed 
none is willing,to live completely aloof from other peoples. 
These nations, or States, do not form and they do not wish to 
form a single world State. Yet none of them can secede from the 
one world in which we live. As that world is shaping they must 
act together in many fields, and their continuous common action 
calls for permanent international organization. This began to be 
appreciated almost a hundred years ago, when a proposal was 
made by an American Postmaster-General which led, after more 
than twenty years of discussion, to the successful league of na- 
tions which we now call the Universal Postal Union. In the inter- 
vening years, numerous other permanent international organiza 
tions have been formed, and immediately before the present wat 
the United States was participating in several scores of organiza- 
tions, not for any altruistic reason but for the protection of Amer- 
ican interests which could not be effectively advanced in any other 
way. Yet the world came down to the fateful year of 1939 with- 
out any general organization adequate to protect the prime inter- 
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est in security which all peoples have in common. It is chiefly for 
this reason that international law has remained so feeble. 
Inevitably, therefore, our quest for a viable legal order in the 
world of States leads us into this central problem of organizing 
the Community of States within which the International Law of 
| the Future is to find its application. The necessity of organization 





rity, { pow stands out with striking clarity to our own as well as to 
cur- | many other peoples, and the success of effort directed to this end 
tab- | has become the touchstone of permanent gain from our winning 
hall | the war. 


7 | 


| as- 


I think we may congratulate ourselves that so much progress 
has been made in this matter during the past twelve months. In 


wat | September a year ago, a fruitful initiative was taken by the Re- 
iful | publican Council which met at Mackinac Island. In October, our 
ife. | Secretary of State followed up that initiative by taking definite pro- 
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sals to the Conference at Moscow, and they led to the recogni- 
tion by the four principal States of the necessity for “a general in- 
temational organization . . . for the maintenance of international 

» peace and security.” In November, the terms of the Moscow 
Declaration were repeated in a resolution which was adopted by 


he | our Senate without any partisan division and by an almost unani- 
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mous vote. Since that time the leaders of both the Democratic and 
the Republican parties have kept the problem before the country 
as one of a national interest which transcends any sectional and 
any partisan division. Foregoing any desire for credit, showing a 
disposition to consult with people of various minds and to receive 
suggestions from any quarter, aided by the willing cooperation of 
leaders of the opposing party, Secretary Cordell Hull has laid a 
basis for national unity which few of us would have thought pos- 
sible one year ago. It is an achievement in statecraft which bids 
fair to rank with any in the annals of our national history. 

Today the problem is in the hands of the international confer- 


= | ences at Dumbarton Oaks. Those conferences have been pre- 


l- 
oo 


ceded by many months of preparation in the Department of State. 
Men of many minds have taken part in that preparation, and the 
tesults of it are now being presented to other Governments by a 
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representative American delegation. As the conferences them. 


; ; 80 
selves are confined to but preliminary exchanges of views, there ste 
is every guarantee that before the stage of commitment is reached must be 
our public will have ample opportunity to ponder, to appraise, part of 


and if necessary to criticize, what may emerge from them. 

The very object of such a preliminary exchange of views is tp 
avoid commitments which would be premature from the point of 
view of our own or of other peoples. Some time may therefore 
Bi | have to elapse before announcement can be made of the results, 
a | For my part—and I suspect that many of you will share my feel. 

By ing—I am not disposed to anticipate that event. With the infor. 
| mation already supplied to us concerning the tenor of the nego- 
tiations, I think most of us will await the complete announcement 

) with a strong inclination to find the tentative proposals as satis- 
factory as any which might meet with general acceptance. 

Meanwhile, it seems essential that we should seek to preserve 
the unity which offers such happy augury for effective Ameri- 
B can participation in a general international organization. That 
a unity can be dissipated, and we should not ignore the possibility, 


Scepticism obtains even in high quarters, and to some extent its and th: 
influence may not be unwholesome. The difficulties will probably |... 
a" arise not so much from avowed opposition as from apprehensions | gireote 
nt of fanciful dangers. Let me refer to two such apprehensions which ) pole 


are currently voiced. 


First of all there is a vague issue concerning sovereignty. On 

the one hand, a relatively sma!l number of people clamor for the | tions ; 

; surrender of national sovereignty to an international authority.On | ona] 

i the other hand, a somewhat larger number of people seem to be > shapin 
| 
: 


Sek 
Sep * 


hesitant to support even modest proposals for international or 

ganization for fear of a loss of national sovereignty. I submit that 

for our present purposes both of these approaches are beside the 

point. | ale 
Words can do strange tricks with thinking, and sovereignty iS 

one of those words which Humpty Dumpty might have explained 

to Alice as meaning “just what I choose it to mean.” 
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hem. In some quarters—and they are to be found on both sides of 
there the fence—it seems to be assumed that to be sovereign a State 
ched | must be free to do what it pleases, when it pleases, and in any 
aS, | sort of the world which it may select. In that sense of the term, 
neither the United States nor any other State existing in the world 
$00 | today has ever been sovereign, either as a matter of fact or as a 
i of matter of law. 
fore Asa matter of fact, though States have sometimes succeeded in 
ults, | imposing their will on less powerful States, they are bound to 
feel. | have regard for the interests and desires of other peoples. In the 
for- modern world, few States are immune from the necessity of con- 
“8 | sidering the actions of others even in the formulation of some of 
rent | their so-called “‘domestic”’ policies, and to our sorrow we have 
ls | Jearned that a people which desires to continue its peaceful pur- 
' suits may be drawn into world wars originating in quarrels in 
‘Ve | which it has taken no part. 
ctr | — As a matter of law, the sovereignty of each State is subject to 
hat the international law which regulates the relations of States inter 
HY: | se. That has long been a basic postulate of our international law, 
‘8 > and throughout our national history—especially so in the present 
bly | war—the policy of the Government of the United States has been 
ons | directed to its vindication as such. Without such a postulate, the 








ich | whole foundation of an international legal order would crumble. 
In a less objectionable sense of the term, sovereignty may be 
employed to refer to that freedom of action which a State enjoys 
On > within the limitations of international law. What those limita- 
© | tions are depends at any given time upon the content of interna- 
tional law. As that content is not static, a State’s participation in 
shaping it may be described as its exercise of a prerogative of 

i sovereignty. 

- Perhaps | may appropriately refer to two significant utterances 


he of the Permanent Court of International Justice which in several 
| cases has been confronted with contentions based on conceptions 
of State sovereignty. When it was called upon to interpret the 
Covenant’s reference to disputes concerning matters “solely within 
the domestic jurisdiction” of States, the Court said that “‘the ques- 


tion whether a certain matter is or is not solely within the juris- 
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diction of a State is an essentially relative question; it depends 
upon the development of international relations.” When it was 
asked to say that a State had diminished its sovereignty by a par- 
ticular treaty, the Court replied that it declined “to see in the con. 
clusion of any treaty by which a State undertakes to perform of 
refrain from performing a particular act an abandonment of ity 
sovereignty.”’ Though the treaty might place “a restriction upon 
the exercise of the sovereign rights of a State, in the sense that it 
requires them to be exercised in a certain way,” the Court was 
disposed to view the power to make the treaty as “an attribute of 
State sovereignty.” 

At any given moment, many thousands of treaties are in force 
among the seventy or more States of the world, and the precedents 
are numerous by which States—including the United States— 
have conferred on tribunals compulsory jurisdiction to deal with 
their disputes, and have otherwise restricted their freedom to 
resort to a use of force. Nor are precedents lacking of States’ obli- 
gating themselves to effect certain dispositions of their national 
economy; in recent years the United States, for example, has rati- 
fied various Inter-American and other treaties which have had 
that result. Apart from any question as to the practical desira- 
bility of such action, the assumption of such international obliga 
tions by a State must legally be deemed to be an exercise and not 
an abridgment of its sovereign powers. 

I am therefore disposed to say that so long as it retains control 
of its domestic affairs and of the conduct of its relations with 
other States, a State’s exercise of the treaty-making power to 
promote cooperation with or to assume obligations to other States 
can entail no loss of sovereignty. 


Difficulties may also arise to imperil our unity on the general 
objective in consequence of constitutional problems which will be 
raised with reference to any plan of organization which may 
emerge from our consultations with other governments. Ques 
tions concerning the extent of the treaty-making power, concern- 
ing the role of the different branches of our Government in its 
exercise, concerning the effect of the specific attribution to Con- 
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of the power to declare war—all of these are questions 
which lie within the special competence of the members of this 
Association, and I am confident that we shall approach them with- 
out subordinating either the national interest or the means by which 


it can be protected. 
I suggest that none of these questions presents a serious obstacle 


to our adoption of a course which will serve our national interest. 


To conclude that the treaty-making power is thus limited would 
mean the undoing of the great constructive work of John Mar- 


shall during his thirty-four years as the Chief Justice of the 


United States. It would fly in the face of the fact that no provision 
in any of the hundreds of treaties which we have concluded dur- 
ing one hundred and fifty years has ever been authoritatively pro- 
nounced to be beyond the constitutional power of our Federal 
Government. Historically, we have developed three methods of 
exercising the treaty-making power—by agreements consented to 
by the Senate, by agreements authorized by the Congress, and by 
executive agreements—and a choice between these methods is 
generally to be governed by political considerations rather than 
constitutional limitations. Over our history, also, neither consti- 
tutional nor international regulations concerning the declaration 
of war have prevented the use of our armed forces abroad for the 
protection of our interests. As it has guided our national life, the 
Constitution has served us not as a restricting vise but as a great 
enabling instrument, and 1 think many of us share the view of 
one of its ablest interpreters” that “the appropriate agencies of the 
national Government are free to decide on grounds of national in- 
terest, substantially unfettered by constitutional limitations of 
any kind,” the question of our role in an organized Community of 


States. 


If our present national unity can be preserved, if it does not fall 
prey to divisions between parties, I think we can entertain high 
hopes that substantial progress in international organization can 
be made in our time. After our experience of twenty-five years 
ago, perhaps we may usefully remind ourselves that no one nation 





2 Edward S. Corwin, The Constitution and World Organization (1944), p. 30. 
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may be able to get all it wants in international negotiations, eye 
if its people are unanimous in the desire. It is too much to 
that every group in every country will be completely satisfied 
with every detail of any plan of organization which may he 
adopted. Of necessity, the agreement of many nations will re 
quire that account be taken of approaches which the peoples of 
various countries can make only from their differing angles. 
The general judgment which Americans will be called upon t 
take will have to be based upon a discriminating scale of values, 
and high in that scale must weigh the overpowering necessity of 
agreement upon some plan to be launched in our time and to be 
handed on to a succeeding generation. The course of recent his- 
tory would seem to have made it clear, and I believe we may lay 
it down, that there will be no geperal international organization in 
the near future unless the people of the United States are willing 
to take part in it in a measure commensurate with our power and 
prestige. Once we have taken a decision to that effect a host of 
issues which we have debated during this quarter of a century will 
cease to plague us and will vanish overnight. We shall not arrive 
at any perfect solution, but we may console ourselves that what 
we do will not rest immutable through all the ages and that men 
as inspired as we, as possessed of wisdom and virtue, will succeed 
us on the stage of world affairs. 


If the establishment of a general international organization is 
an essential condition of the revitalization of international law, it 
is merely a beginning of the effort which we may direct to that 
end. It will lay a solid foundation for what we may undertake to 
do, but the organization itself will need a basis more enduring 
than shifting political combinations between a few powerful 
States—that basis must be derived from a universal legal order. 
Hence no plan of organization will exhaust the possibilities of the 
present opportunity of our profession. 

Perhaps it is not too much for us to hope that such a construc- 
tive step will be accompanied by an authoritative declaration of 
principles to guide our endeavors and to chart the course along 
which international law may be developed during the second half 
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of this century. Such declarations have frequently been made in 
times gone by. Indeed, one may say that when as a result of gen- 
eral wars in the past great power has been concentrated in the 
hands of a relatively few leaders, this has been the normal course 
of proceeding. Promulgations by the Congress of Vienna in 1815 
and by the Congress of Paris in 1856 exercised a great influence in 
the nineteenth century, and some of the formulations of the Peace 
Conference of 1919 have stood as signposts for our own genera- 
tion. If the travail of our time has produced a will to push out 
along new lines, great political leaders now have an opportunity to 
give fresh impetus to effort to establish a more effective legal 
order. Yet it is unlikely that they will move very far in this direc- 
tion unless our profession can give them both guidance and support. 


What then are the lines along which we should wish to see de- 
veloped the International Law of the Future? I suggest that they 
have been blocked out by our experience during the past twenty- 
five years. Three objectives have been before us during this 

iod, and with respect to each of them some progress has been 
achieved: (1) the proscription of the use of force for the service 
of national ambitions; (2) the improvement of pacific means for 
the settlement of international disputes; and (3) the extension of 
existing law by a process of international legislation. If 1 may re- 
fer briefly to what has been achieved in each of these fields, I 
shall permit myself to offer some suggestions as to what we may 
now have it in mind to accomplish. 

1. For centuries, international law did not grapple with the use 
of force in inter-State relations. An outbreak of war was viewed 
merely as a fact which produced a shift from a law of peace to a 
law of war. Some jurists sought to distinguish in general terms 
between just and unjust wars, but the distinction imposed little re- 
straint on governments. If for reasons satisfactory to itself a State 
declared war against another State, or if it resorted to a use of 
force without a declaration of war, the action was deemed to con- 
cern only the States involved. It was neither legal nor illegal. It 
was extra-legal. Other States were classified as neutrals, but they 
had no legal duty to remain in that position. From time to time, 
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the ‘Great Powers” of Europe concerted their influence to restrajg 
the lesser States, but no agency existed by which the Community 
of States could assert and protect the general interest. 

Tentatives of a community approach to the problem may be 
traced in the work of the Congress of Paris of 1856, and in tha 
of the Hague Peace Conferences of 1899 and 1907. In 1928, a gen- 
eral treaty was concluded by which sixty-three States renounced 
war as an instrument of national policy. That treaty served the 
useful purpose of reenforcing a popular condemnation of States 
military ventures, but its legal effect was largely vitiated bya 
contemporary declaration that each State remained the sole judge 
of the occasion on which it would assume to exercise a right of 
self-defense. As all the peoples engaged in modern wars succeed 
in persuading themselves that they are acting in self-defense, the 
renunciation had the character of a promise withdrawn in the 
very breath by which it was made. 

More substantial progress was made in 1919 in the Covenant 
of the League of Nations. For in addition to its creation of agen 
cies invested with general power to protect the common interest 
in peace, the Covenant enunciated a revolutionary principle of 
community life. It declared in effect that a war anywhere is a 
matter of concern to peoples everywhere. Not only was that prin- 
ciple accepted by the sixty-three States which joined the League 
of Nations, it has been for years a corner-stone of the policy of 
the United States, which did not join the League. 

With the new dangers which have come to the world from the 
globalization and the mechanization of war, we seem compelled 
to continue this effort to bring military power within the reach of 
international law. If we seek an advance, | suggest that we must 
deal not with war—a term which defies successful definition—but 
with the use of force more generally. We can proceed on the prin- 
ciple that any use of force or any threat to use force by a State in 
its relations with another State is a matter of concern to the whole 
Community of States. We can at the same time confer on agencies 
of the organized Community of States power to intervene to pro 
tect the general interest when any menace exists. I think it 
would be a mistake for us to attempt any rigid restriction of the 
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extent of that power, or any very definite prevision of the nature 
of a useful intervention. We cannot ordain the precise circum- 
stances in which force must be employed on behalf of the Com- 
munity of States, nor can we prescribe that it may never be em- 
ployed in that behalf. What we can aim to do with some hope of 
success is to endow agencies of the whole community with com- 

ence to be exercised according to the wisdom of the time, and 
to build a law, applicable to the great as well as to the lesser great 
States, which will proscribe the use of force by any State acting 
merely in its own interest and without a legal mandate from the 
organized Community of States. I am under no illusions as to the 
magnitude of these tasks, and I confine myself to describing a goal 
without dealing with tt > obstacles which we may encounter if we 
seek to approach it. 

2. Any effort directed toward the proscription of force may be 
doomed to failure if it is not accompanied by an improvement of 
pacific means for dealing with disputes between States. Since the 
dawn of this century, astonishing progress has been achieved in 
the pursuit of this objective. Most of the States of the world have 
shown themselves disposed to assume obligations with respect to 
the adjudication of certain types of disputes, and in the later years 
hundreds of the treaties which create such obligations have been 
emancipated from the strangling exceptions of an earlier period. 
Yet some of the current treaties—particularly those to which the 
United States is a party—give but halting recognition to obligatory 
adjudication, and one of the immediate tasks of the postwar period 
should be the reexamination and the modernization of the whole 
structure of agreements relating to pacific settlement. 

A new landmark was supplied to international law in 1920 when 
a generation of effort came to fruition in agreement upon the 
Statute of the Permanent Court of International Justice. More 
than fifty States formally ratified that agreement, and practically 
all the States of the world—including all of the twenty-two States 
of the Americas—conferred on the Court some measure of juris- 
diction. From 1922 to 1940, the Court functioned at The Hague. 
Its record in dealing with some sixty disputes between States is 
an open book wihch any may read who will, and I do not need to 
appraise it now. 
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So general is the satisfaction with the Court’s organization ang 
procedure and functioning that it now seems to be agreed on aij 
sides that this great institution must be continued in the postwar 
era, with merely those modifications which may be necessary to 
adapt its Statute to changed conditions. Agreement seems to be 
quite general, also, that the Court must have an integral place in 
any general international organization. It would be a great st 
forward if by an extension of the general law all States should 
confer on the Court compulsory jurisdiction over defined cate. 
gories of legal disputes. Many States seem to be prepared to move 
in that direction; yet the records of some States—among them 
some of the more powerful States—give little assurance that this 
step will be taken. If we must continue to leave to each Statea 
complete option as to the terms on which it will subject its dis- 
putes to the Court’s jurisdiction, ways may still be open by which 
we can approach the goal of a general compulsory jurisdiction over 
legal disputes. 

Resolutions recently adopted by organs of this Association have 
stressed a need for making international justice more accessible, 


and to this end power might be given to the Court to create re ) 


gional or special chambers as they may be required. A more am- 
bitious program envisages a “world-wide system of international 
courts.’”’ We in this country might be in a better position to put 
forward this suggestion if during the past twenty-three years out 
Government had made any contribution to the support of the ex- 
isting Court. That Court has been open to the United States dur 
ing all of this time, it has always had on its bench a judge of 
American nationality, and unofficially certain Americans have 
nominated candidates in all of the elections of judges since 1923; 
yet our Government has made no use of the Court, it has not 
placed itself in a position to assist in electing the judges, it has 
borne no part of the financial burden of maintaining the Court, 
and it has in no way encouraged other States in their effort to 
made the Court a living force in world affairs. If the world now 
has need of seventy or more additional courts, that need has not 
been appreciated in the international discussions which have been 
proceeding over fifty years, and cogent presentation may be re 
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quired to convince governments that the need exists. In some 
quarters, it may seem premature to inaugurate an effort of such 
proportions until the world has succeeded in placing in a perma- 
nent and secure position the now-existing Court organized to 
meet a need which is universally recognized to exist—the need 
for an authoritative tribunal existing under strictly international 
aegis, composed of judges of different nationalities, operating under 
the restraints of judicial process, and reaching its decisions only 
according to international law. 

Some current proposals seem to indicate that it is insufficiently 
appreciated that there are severe limitations on the usefulness of 
a strictly judicial tribunal in connection with disputes between 
States. For disputes which can be resolved by the interpretation 
and application of existing law and treaties, the record of the 
Permanent Court of International Justice has shown that it is 
admirably equipped. All disputes are not of that character, how- 
ever. In some cases, they present frontal challenges to the prevail- 
ing law and treaties, and if progress is to be made in dealing with 
them the task may have to be entrusted to men who do not oper- 
ate within the confines of the judicial process, whose business it is 
to appraise and to canalize currents of opinion, and who by their 
authority at the moment are invested with a freedom to strike 
out along paths not blazed by the law and treaties in force. 

| am not suggesting that any hard and fast distinction can be 
drawn between legal and political disputes. I am suggesting that 
effective pacific settlement will require a differentiation of func- 
tions. Within a limited field, judges on the bench can make a most 
useful contribution. Outside that field, the responsibility must 
rest on politicians, and they should be placed in a position to dis- 
charge it. If results are desired rather than the pursuit of logical 
distinctions, we shall not imperil judicial agencies by burdening 
them with political functions, but in addition to provision for 
their action within the limits of judicial process we shall stress a 
tole for political authorities in exercise of their high calling. 

3. This conclusion gives emphasis to the importance of the 
process by which problems can be removed from the political 
plane into the field of law. To keep pace with the expansion of in- 
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ternational relations in consequence of improvements in 

tation and communication, it has long been appreciated that te 
liance on the customary development of international law ig nop 
enough, and methods are needed by which it may be consciously 
extended. For this purpose, a process has been invented which cay 
properly be called international legislation. 

Beginning in the middle of the last century, large numbers of 
States have frequently come together in time of peace to charta 
common course for dealing with common problems. The result 
has been a great series of multipartite international agreemeny 
which now cover many phases of our every-day life. Let me illus 
trate the change which has come about by referring to a declara 
tion made by a Secretary of State of the United States barely 
seventy-five years ago that it was the firm policy of our Gover 
ment to refrain from entering into agreements to which many 
other States were parties; yet in the course of recent years the 
United States has become a party to scores of such agreements, 
The progress achieved by this legislative process is, as yet, but 
grudgingly appreciated. Only a few weeks ago a committee of 
the Bar Association of the City of New York published a report 
which seems to hark back to custom as the chief source of inter- 
national law—an apocryphal echo of a situation which has not 
prevailed for at least a half a century. For today, internation law 
derives its content in large measure from multipartite treaties and 
conventions. Without creating a continuing body of general legis- 
lative competence, the world has discovered methods by which law 
can be extended and adapted to meet many of the needs which 
have arisen out of new world conditions. 
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With the restoration of peace, fresh opportunity will come to | 


us to continue this legislative process. Some of the existing agree | 


ments wil] have to be revised, and new agreements will be needed 
in fields not yet explored. This is already being appreciated by the 
United Nations, and in the recent conferences at Hot Springs, at 
Bretton Woods, and elsewhere, promising preparation has been 
made for inaugurating a new era of international legislative activ- 
ity. The result may be, it can be, an extension of international 
law which will assure a more effective ordering of normal inter- 
national relations than we have ever known in the past. 
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| have attempted to enumerate only a few of the directions 
along which we may seek to build the International Law of the 
Future. We shall not on any beautiful morning awake to discover 
that the task has been completed over night. No nostrum will be 
invented to assure the fulfilment of our desire for “a just and en- 
during world peace securing order under law to all nations.” Pa- 
tience will be required as well as courage. Continued and per- 
sistent effort will need to be backed by determined will. We can- 
not hope for much progress unless we are prepared to make some 
departures, to subordinate some preoccupations, and to cultivate 
some new loyalties. And perhaps one generation can but lay the 
foundations upon which a later generation may build. 

Yet I am bold enough to suggest that the renovation of interna- 
tional law is not a hopeless task. When such a flag is flying, 
lawyers will not be content to sit aside with folded hands. We may 
not have the last word, but we must have some word. With the 
establishment of a general international organization which gives 
some promise of security and which enables all States to share in 
cooperative effort, I think we can look forward to a development 
of international law which will make it a powerful instrument 
for achieving peace and prosperity. 
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WHAT INSTRUMENTALITY FOR THE ADMINISTRA, 
TION OF INTERNATIONAL JUSTICE WILL MOST 
EFFECTIVELY PROMOTE THE ESTABLISHMENT 

AND MAINTENANCE OF INTERNATIONAL 
LAW AND ORDER?* 
By Wayne D. Wituiams** 


As assurance of United Nations’ victory pours from the crucible 
of war, the world’s attention focuses upon the kind of peace they 
seek and the ideal of international justice they hold. In the At 
lantic Charter they have declared? that: 


. . they hope to see established a peace which will afford to all 
nations the means of dwelling in safety within their own boun- 
daries, and which will afford assurance that all the men in all the 
lands may live out their lives in freedom from fear and want. 


International justice so conceived cannot be administered by 
mere adjudication of the claims of litigants; these broad aims call 
for resolute, energetic action as well as for detached, judicial rea- 
soning. Moreover, no instrumentality for adjudication may be de- 
scribed without first examining the sources of its authority and 
the means of defining and executing the laws it applies, any more 
than the motions of the moon may be understood without taking 
account of the earth. 

Dead men cannot enjoy legal rights, and it is therefore a prior 
condition of the administration of justice that violence be sup- 
pressed. In international relations, it is thus imperative to end war 
in order to establish justice, in place of power, as the standard of 
values. By bitter experience we know that “power politics,” in 





* Reprinted by permission from the September, 1944, issue of the American 
Bar Association Journal. 

** This paper was written and submitted while the author was an enlisted 
man in the United States Army. The views expressed herein are those of the 
author and do not necessarily reflect or represent the views or policies of the 
War Department or of any agency of the Federal Government. 

1The Atlantic Charter was adopted by the United Nations as their “com- 
mon program of purposes and principles” in the United Nations Declaration 
of january 1, 1942. 
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STRA. ¢ which the levels of national behavior are set by the most war-like 
OST nation and whose natural product is war,” must be replaced by an 
NT order which will assure the nations of security. 

| The four great powers among the United Nations have recog- 
’ nized this urgent need for a new international order by their com- 
mitment in the Moscow Pact to: 

... the necessity of establishing at the earliest practicable date a 
eneral international organization . . . for the maintenance of in- 


ucible | : 

> they | temational peace and security. 

. ; 

e At- A general international organization, to succeed in maintaining 
peace and security, must be able to compel peaceable behavior and 

to all ) © punish wrongdoing effectively. Without enforced order and 

oun. | penalties for misbehavior, law is a counterfeit to bad men,’ and 

ll the justice obtains only in the reveries of political theorists. Whether 
international law deserves the name of law or not, because effec- 

d by tive sanctions are lacking, it is certain that international law ob- 

- call servance requires them. Woodrow Wilson was, therefore, firmly 

na planted in reality when he declared that a peace, to endure, must 

» des be “made secure by the organized major force of mankind.” © 

{But the crux of the entire problem of enforcing order through 
and | P g 
nore | 2Edward Mead Earle, ‘‘Power Politics and American World Policy,” 58 
king Pol. Sci. Q. 94 (1943), p. 101: ““War forms an integral part of the balance 

of power system and will always be its outcome.” Quincy Wright has an ex- 

cellent short description of the working of power diplomacy and its fatal ten- 

rior dency to produce war: “International Law and the Balance of Power,” 37 
up- | Am. Journ. of Int. Law. 97 (1943). 

, 8 Justice Holmes, ‘“The Path of the Law,” (in Max Lerner, The Mind and 
war Faith of Justice Holmes, Boston, 1943, pp. 71, 74): “If you want to know the 
! of law and nothing else, you must look at it as a bad man... . .” Cf. Thomas Jef- 
in ferson: “No government can be maintained without the principle of fear as 
a well as duty. Good men will obey the last, but bad ones the former only.” 
ican Letter to J. W. Eppes, 1814, in Democracy, ed. Saul K. Padover (New York, 

1939) 
ted | 4Sir Norman Angell: “. . . mutual security is the means by which justice 
the may be made possible, its indispensable condition.” Let the People Know (New 
the York, 1943). p. 83. 
5 Address to the United States Senate, January 22, 1917, 54 Cong. Rec. 
m- 1741, 1742 (1917). To the same effect, Harold J. Laski declares that the out- 
on lawry of war requires “the building of international institutions which are 


capable of mobilizing the authority of the world against any belligerent.” A 
Grammar of Politics, 2nd ed. (New Haven, 1931), p- 166. 
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an international organization is this: What shall be the source of 
authority and compulsion? Shall it be individually powerful ng. 
tions collectively agreeing to punish an offender, or shall it be an 
instrumentality erected over them? Shall the peace be one of cove. 
nant, or of constitution? 

One illusion must be dispelled at the outset. It is the illusion 
that power and authority are divisible, that the occasion for the 
use of force may be determined by an international instrumep- 
tality, but the means of force left to national control. He who 
holds the gun pulls the trigger. So long as military power is or 
ganized nationally, individual nations will continue to determine 
for themselves the occasion for its use, and with more regard to 
interest than to commitments. Mr. Justice Jackson had this prin- 
ciple in mind regarding the League of Nations when he said, “We 
must place blame only where there was power.” ° 

A system of sanction resting upon covenant alone must neces- 
sarily depend upon the disposition and interest of the heads of 
state and, in representative governments, of the peoples at the 
time the occasion for force arises.’ Such an arrangement sacrifices 
both of the requisites of effective sanction—certainty and speed. 
The powers may be absorbed with domestic problems, as was 
Great Britain when Japan invaded Manchuria.® Or, they may be 
reluctant to punish a power whose kindly feeling they may some 
day need in a dispute with a third power. This was the case when 
Britain and France half-heartedly imposed sanctions on Italy for 
her Ethiopian campaign. Their efforts to woo Italy away from 
Germany’s orbit had met with some success at Stresa a few months 

627 A.B.A.J. 690, 691 (1941). Address before American Bar Associa 
tion, October 2, 1941. For a full analysis, see Edward H. Carr’s provocative 
book, The Twenty Years’ Crisis, 1919-1939 (London, 1942), esp. pp. 137-8. 

7 Consider, as to the United States, that an Act of Congress supersedes an 
earlier, inconsistent treaty; Hijo v. United States, 194 U.S. 315, 324 (1904) 
and cases there cited; and that if the government chooses to disregard a treaty 
obligation, the Supreme Court cannot interfere: Botiller v. Dominguez, 130 
U.S. 238, 247 (1889); United States v. Ferreira, 13 How. 40, 46 (U.S. 1852). 

8 C. Grove Haines and Ross J. S. Hoffman, The Origins and Background of 
the Second World War (New York, 1943), p. 275, noting that the Japanese 


strike at Manchuria was “admirably timed,” at the depth of economic depres 
sion, and just after a mutiny in the British fleet. 
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before, and the sanctions finally imposed were little more than an 


annoyance to Italy’s operations.” 

Nations cannot be depended upon to fulfil their commitments as 
individuals do.’® They are impeded by nature as well as by inter- 
est. Representative governments are especially unsuited to the 
enforcement of security by covenant. They are almost incapable 
of speedy action in so crucial a matter. Naturally peaceful, they 
will ever seek to appease incipient threats of aggression until the 
mass mind reluctantly accepts the necessity for hard measures. 
The United States, for example, in spite of the Nine-Power Pact 
guaranteeing China’s independence and territorial integrity, and 
a long-standing friendship for that country, did not prevent the 
shipment of aviation gasoline and scrap iron to Japan until 1940." 
More than two years passed after the actual outbreak of the war 
in Europe before America was convinced that the Axis menace 
was sO great as to require affirmative military action, and even 
then conviction came only with actual attack. 

Moreover, a system of security by mere covenant absolutely 
requires long-term collective action by the great powers. History, 
however, instructs us to expect the very opposite.” Preoccupied 
with their own problems, and prey to the inevitable efforts of 


9In the critical days of the sanctions the British and French governments 
so disliked their role that they were ready to accept the partition of Ethiopia, 
and were dissuaded only by popular protest. The sanctions were initiated 
October 10, 1935, and ended July 4, 1936. A further factor in the British and 
French attitude was the fear that too effective measures would bring Com- 
munism to Italy. See, Haines and Hoffman, /bid., p. 379 et seq.; William E. 
Rappard, The Quest for Peace (Cambridge, Mass. 1940), pp. 188-205; C. J. 
Hambro, How To Win The Peace (New York, 1942), pp- 339-42; Carl Joachim 
Friedrich, Foreign Policy in the Making (New York, 1938), pp. 228-32; P. E. 
Corbett, Post-War Worlds (New York, 1942), p. 21. 

10 The infamy of breach falls only on the State, not on individuals. Hamil- 
ton, Federalist, No. 15; Carr, op. cit. supra, fn. 6, pp. 199-203. 

i! Haines and Hoffman, op. cit. supra, fn. 8, pp. 610, 618. Britain and France 
similarly handled their Locarno obligations when Germany invaded the Rhine- 
land. Alfred Zimmern, The League of Nations and the Rule of Law, 1918-35 
(London, 1936), pp. 366-7. 

12 Hamilton, Federalist, No. 6: ‘To look for a continuation of harmony be- 
tween a number of independent, unconnected sovereignties, situated in the 
same neighborhood, would be to disregard the uniform course of human 
events, and to set at defiance the accumulated experience of ages.” 
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ascendant powers to divide them and so reduce their collectiye 
power, nations associated by covenant alone tend to drift 
The governments of both China and Russia are highly centralized, 
and a change of only one or two leaders in either could u 
demolish any program of collaboration."* New disturbances, also, 
would be likely to produce divisions and conflicts. A revolution jp 
India against British rule, for example, would be almost certain tp 
attract sympathy from China and Russia and might well involye 
them against Britain.‘* Even today, while fighting the common 
enemy, Russia and Britain are carrying on a play of political 
maneuvers over Europe all too typical of “power politics.” ¥ 
These considerations require men to expect a return to power 
diplomacy rather than a reign of international law and order if the 
peace be one of covenant alone. A necessity as stern as that which 
faced the statesmen of our Constitutional Convention requires 
that this peace be one of constitution. That this conclusion im- 
plies profound changes in the legal standing of nations is instantly 
apparent. The doctrine of sovereignty (already in disrepute on 


13 Premier Stalin, despite the republican form of the Constitution of the 
Union of Soviet Socialist Republics, is virtual dictator by virtue of his leader- 
ship of the Communist Party. In China, Chiang Kai-shek is head of the 
Kuomintang, and President of the Supreme Committee of National Defense; 
as such, his authority is, in law and in fact, “unlimited.” T. S. Chin, War 
Time Government in China, 36 Am. Pol. Sci. Rev. 850, 869 (1942). 

14Cf. Paul Hutchinson, From Victory to Peace (Chicago, 1943), p. 98, 
pointing out that when Gandhi dies, leadership of Indian nationalism will 
naturally pass to Nehru and “will no longer be committed to nonviolence.” 

15 Russian-British relations, after reaching a low point with the expulsion 
of Russia from the League of Nations on December 14, 1939, because of the 
aggression on Finland (19 Monthly Summary of the League of Nations, No. 
12) instantly changed with Hitler’s attack on Russia, and on May 26, 1942, 
the two by treaty agreed to work together for the organization of European 
prosperity, renouncing territorial gains. Corbett, op. cit. supra, fn. 9 p. 202. On 
March 21, 1943, Churchill advocated a federated Europe (Radio Broadcast, 
2 United Nations Review 151, April 15, 1943), calling it “a Concert of 
Europe.”’ Russia responded in November, firmly opposing federation of Eu 
rope and especially of her small States (New York Times, November 19, 194}, 
p- 3), and on February 1, 1944, she granted her member republics autonomy 
in foreign relations, a move generally considered preparatory to bringing Cen- 
tral Europe under her aegis. Britain, following her traditional policy which 
“always supports the second power on the Continent” (Churchill, quoted by 
Hutchinson, op. cit. supra, fn. 14, p. 71), may be expected to urge, as did Jan 
Christiaan Smuts not long ago, association of Western Europe under her 
leadership. 
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theoretical grounds) ** must be so revised that nations abandon to 
a superior the power to prescribe their rights and judge their 
causes. Sovereignty, however, cannot be regarded as an utterly 
precious right when powerful nations like our own are forced to 
fight two wars for survival within a single generation against their 
desires. 

II 

The need for superior authority in international life directly 
implies government in some form, for “government, in its last 
analysis,” concluded Wilson, “is organized force.” 1” A govern- 
ment, however, which merely perpetuates a status quo and rejects 
the dynamic needs of human society cannot long maintain itself, 
since justice is itself a “principle of order in political society”"® 
and is, in fact, the object of society. “Law must be stable, and yet 
it cannot stand still.”’?® 

Authority and justice, therefore, demand a government which 
shall eliminate anarchy without tyranny. The problem is thus a 
practical one, calling for our best political traditions tempered by 
the special factors of international society. 

We propose, in short, that the United Nations, acting in that 
name and by written constitution, now establish a political in- 
strumentality following the federal form, with delegated legisla- 
tive authority and supremacy in its prescribed field. The victori- 
ous United Nations shall form its nucleus, and all of the four 
great powers among them must accept membership.” In addition, 

16 Corbett, op. cit. supra, fn. 9, p. 112. Justice Holmes once accurately de- 
scribed sovereignty as, apart from theory, “‘a question of strength.” Letter to 
Pollock, October 26, 1919, Holmes-Pollock Letters, ed. Mark De Wolfe Howe 
(Cambridge, Mass. 1941), vol. 2, p. 27. Compare Chisholm v. Georgia, 2 
Dall. 419, (U.S. 1793): “Who, or what, is a sovereignty? Where is his or 
its sovereignty? On this subject, the errors and the mazes are endless and in- 
explicable.” (p. 456.) 

17 Woodrow Wilson, The State (Boston, 1906), p 572. 


18 Aristotle, Politics, rr. by Benj. Jowett. (New York, 1943), p. 55. 
19 Dean Roscoe, Pound, Interpretations of Legal History (New York, 1923), 


yf. 

20 Mr. Justice’ Rutledge, addressing the Assembly of the American Bar 
Association, August!25, 1943, 29 A.B.A. J. 625 (1943), declared that with- 
out these four powers “‘there can be no real assurance of success.”” The or- 
ganization, however, must aim at universal membership. Hambro, op. cit. 


supra, fn. 9, pp. 179-93. 
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membership must be permanent.”* It shall be open to “all peace 
loving States,”** and to the defeated Axis powers when they 
shall have-demonstrated that characteristic. 

The necessity of including both authoritarian and democratic 
States in the same instrumentality”® requires that they shall act a5 
corporate entities and not through popularly elected representa. 
tives. Popular election in authoritarian States unavoidably would 
be a farce, leaving democratic States to suffer diminished relative 
voting strength by dividing their representation. 

Membership by nation-States, as such, is the special charac. 
teristic of confederacy, a notoriously weak form of government. 
By what device may the United Nations avoid this weakness? Its 
nature, as Hamilton repeatedly stated in the Federalist, lies in the 
principle of legislation for States or communities in their political 
capacities, as opposed to legislation for individuals. This prin- 
ciple Hamilton styled “the parent of anarchy,” where “every 
breach of the laws must involve a state of war, and military exe. 
cution must become the only instrument of civil obedience.” Pen- 
alties inflicted through the agency of courts, he said, as opposed 
to those of military action, “can evidently be applied only to men.” 
To be effective, government “must carry its agency to the persons 
of the citizens.”’*® Though the laws must be made by nations act 
ing as such, the weakness typical to confederate government may 


21 Fourth Report, Commission to Study the Organization of Peace, Int. 
Concil., No. 396, January, 1944; “The international community: must be uni- 
versal and permanent.” (p. 50.) “The problem of security cannot be solved 
by a contractual society into which States are voted and from which they may 
withdraw.” (p. 65.) See, also, Quincy Wright, ‘United Nations—Phrase or 
Reality?” 228 Ann. Am. Acad. 1, 9 (1943). 

22 Moscow Pact, November 1, 1943. 

23 Corbett, op. cit. supra, fn. 9, p. 5: “Some of the countries which will have 
contributed most to the defeat of Hitlerism might fight again to resist the 
imposition of democracy upon them. The purpose common to all the anti- 
Axis nations is that of choosing their own mode of life and government.” The 
Atlantic Charter embodies this view, in its third paragraph. 

24 James W. Garner, /ntroduction to Political Science (New York, 1910), p. 
197: True confederacy “is a transitory form of political organization which 
usually develops into the federal system or dissolves into its constituent 
elements.” 

25 Federalist, Nos. 15 and 16. 
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be avoided by applying the penalties of the laws directly to the 
sons, status, and property of individual offenders.”® 
As to the relative standing of member-nations, the Moscow 
ocratic { Pact signatories are committed to the principle of “equality.” 
act a5 | This principle is essential to adjudication, but in legislation large 
ssenta. | States must be given a voice commensurate with their standing,”” 
would | while small States are entitled to effective protection against 
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lative | domination. 


LEGISLATIVE ASPECT 





—_ The process of legislation shall be entrusted to the Assembly of 
cm, the United Nations. Each member nation”® shall have one voting 
8? Its representative, called a “legislator,” who shall vote by instruc- 
in the | tion from his government. The opposed claims of large and small 
litical States have customarily been resolved in politics by requiring a 
prim \ preponderant vote, both of representation by population and of 
every | representation by political units on equal status, for the passage of 
r €Xe- wahoo ; - 
P 2% Mr. Justice Roberts, advocating international government in an address 

> before the American Society of International Law, May 1, 1943 (‘Supra- 
dosed National Law,”” 9 Vital Speeches 457-9, May 15, 1943), especially empha- 
nen.” ) sized individual responsibility as the key to effective government. For the 


same view from a military expert, see Admiral Wm. L. Rodgers, “An Inter- 
sons national Police Force,” 37 Am. Jour. Int. Law. 305-8 (1943). The germ of 


 act- this principle appears in the provisions of the Moscow Pact relating to appre- 
may / hension and punishment of Fascist war criminals. See, also, Hambro, op. cit. 
_. | wmpra, fn. 9, p. 253. 
, Int. 27 Laski, op. cit. supra, fn. 5, p. 166; Carr, op. cit. supra, fn. 6, p. 131; Arthur 
e uni- C. Millspaugh, Peace Plans and American Choices (Washington, 1942), p. 96. 
olved }  %The matter of determining which are the independent nations entitled to 
may membership contains some difficulty. Taking the international community as 
se or it was before the aggressions of the last decade, Manley O. Hudson, in the 
| Appendix, pp. 666-7, of his The Permanent Court of International Justice, 1920- 
1942 (New York, 1943), lists sixty-five nations. The Atlas of the Encyclopedia 
have | Britannica (Chicago, 1942) lists some eighty self-governing States. The do- 
t the minions of the British Commonwealth are usually considered to be independent 
anti- for all practical purposes. (See Sir Norman Angell, “The British Common- 


The ) wealth in the World Order,” 228 Ann. Amer. Acad. 65-70, 1943). India is 
in a class by itself; though a colony, it was accorded League of Nations mem- 


), ps bership and is one of the United Nations today. On several occasions the 
hich Permanent Court of International Justice denied applicants the right to appear 
uent > before it because they were not “States,” but the Court gave little to indicate 


the criteria employed in making the determinations. Hudson, op. cit. this 
note, P- 392. 
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laws. This principle must be applied in the Assembly, but not by 
the usual device of forming two legislative houses. Since the legis. 
lators vote simply by instructions, separate consideration of 
measures could serve no useful purpose. Instead, the votes of the 
legislators shall be counted twice: first, allowing one vote to each 
State; and then, weighting each vote according to the population 
and, perhaps, the financial contribution it represents, within 
limits arbitrarily set.” 

A majority vote of each count shall be required for the passage 
of laws. The principle of unanimity, applied in the League of Na 
tions Covenant and, in earlier times, in the Polish Diet, has proved 
absolutely unworkable.®® Nor should we choose a middle path 
and require a greater than majority vote for ordinary legislation; 
to do so is, as Hamilton declared, “to substitute the pleasure, 
caprice or artifices of an insignificant, turbulent, or corrupt junto 
for the regular deliberations and decisions of a respectable ma 
jority.”** The amendment of the constitution, however, should 
require at least a two-thirds vote, for changes in the fundamental 
law should not be as easily accomplished as ordinary legislation, 

In addition to its legislator, each member-nation may designate 
delegates, not exceeding nine. Delegates shall not be entitled to 
vote, but shall be entitled to the floor of the Assembly on a basis 
provided in its rules. The colonies of member-nations, and mat 
dates of the United Nations, shall each be entitled to two dele 
gates. These provisions should increase the freedom and scope of 
debate, and afford full opportunity for national officials to appear 
before the Assembly. The legislators and delegates must, of 
course, be protected from punishment for their statements before 
the Assembly, except in the case of a legislator’s voting contrary 
to instructions. In addition, the Assembly must have the inherent 
power of all legislative bodies to make its own rules, and to refuse 





29 See Oscar Newfang, World Government (New York, 1942), p- 105; Cor- 
bett, op. cit. supra, fn. 9, pp. 155-6, 168; Harold Stassen, address January 7, 
1943, before St. Paul branch of Foreign Policy Association, reprinted in World 
Peace Plans, ed. Julia E. Johnson (New York, 1943), p. 114. 

30 League of Nations Covenant, Art. V; Hamilton, Federalist, Nos. 19 
21; Hambro, op. cit. supra, fn. 9, p. 238. 

31 Hamilton, Federalist, No. 22. 
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not by { to seat, or to expel, objectionable individuals. It should meet at 


* legis. | Jeast every year. 
ion of | Jt would be a mistake to assume that because “justice” is the 
of the end sought, the Assembly’s delegated powers must cover that 
each | broad field fully. Many needs must continue to depend upon na- 
ilation tional effort. It would be wholly visionary, for instance, to confer 
within { 4 power to provide for free immigration throughout the world, as 
some have urged, although strong considerations of justice may so 
assage | demand. In short, the United Nations must administer justice, but 



































of Ne | in political rather than theoretical terms. Inherent in all govern- iq 
roved | ment is the perpetuation of many injustices so long as they are (A 
> path | based upon a preponderant sentiment among the governed.” if 
ation; Certain delegated powers are, however, absolutely essential. 
asure, | Such is the power to raise and spend money. The necessary funds 
junto | shall be raised by quotas levied upon member-nations on the basis 

= ma | of abiliry to pay, for a broad power to tax individuals through the 

hould | ysual modes cannot be hoped for, and taxes upon the transactions 

rental of international commerce would further burden that already 

ation. | tariff-ridden enterprise. The Articles of Confederation were 

grate ) based upon a similar system of assessment, yet failed miserably 
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man- 
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through lack of means to persuade payment. This difficulry must 
be avoided by suspension of voting privileges in cases of delin- 
quency, and, in extreme cases, by reduction of the delinquent to 4 
mandatory status.*4 

As to expenditures of funds, no other proper limitation than 


$$ TL. rat car 
Sc 


oa confining them to public purposes can be conceived. The legis- 

a 2 Laski, op. cit. supra, fn. 5, p. 344. ‘ 

" 33 Hamilton, Federalist, No. 29. 1 

rary % Even without these penalties for delinquency the League of Nations was ‘| 

scent | able during its active life to collect 93.15 per cent of its budgets, which totalled 

fond approximately $120,000,000. Assessments were set by an Allocation Com- j 

ite: mittee, taking into account ability to pay. Various international conventions 

Core likewise provide for the financing of their programs by quota, or ratio, vol- ’ 
y 


ry 7, untarily accepted. Hambro, op. cit. supra, fn. 9, pp. 207-15. The central gov- 

Vorlg | mment of the Swiss Confederation is supported by contributions from the 
Cantons, levied on the basis of ability to pay, and also by income from gov- : 

ernment property, duties upon foreign commerce, and government monopoly 

of the explosives industry. Constitution of the Swiss Confederation, Arts. 28, 


29, 32, 42. 
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lators and other officials of the United Nations shall be paid from 
its treasury and shall take an oath faithfully to support its consti. 


tution, laws, and decisions.*® 


Likewise essential is control over the means and event of war, 
The United Nations must have the power to regulate the size of 
national military establishments, to control production of and 
traffic in arms, to raise and keep a military establishment of its 
own, to punish treason, and to declare the existence of a state of 
war and prescribe the economic and military measures to be taken 
in that event.*® Supreme international authority cannot rest upon 
any narrower base than this. 

‘To be provided, in addition, are certain inherent powers of gov- 
ernment. Among these are power to charter public corporations, 
to borrow money, to acquire property by purchase or by eminent 
domain (upon payment of full compensation) and to hold and dis- 
pose of such property, and to employ means necessary and proper 
for executing all delegated powers. 

A broad legislative power “to define international law” cannot 
be given without virtually abandoning the theory of delegated 
powers. The same is true of a power “to revise existing treaties.” 
The provision in the League of Nations Covenant requiring reg- 
istry of treaties as a prior condition of validity was, however, de 
sirable.*’ In addition, the Assembly should have power to abro- 
gate existing treaties, thus giving it power over unjust obligations 
without in any event exposing nations to a worse position than 
they held before making their agreement.*® Treaties made aftet 


35 The problem of allegiance is not insuperable. The Secretariat of the 
League of Nations required the high League officers to take an oath not to 
take instructions from their native countries while in office. Hambro, op. tit. 
supra, fn. 9, p- 243. In the present war, many governments have exempted 


those of their citizens employed by the I. L. O. from military service. Id, 


pp- 245-6. 


——$— se 
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36 Both the Atlantic Charter and the Moscow Pact recognize the necessity ) 


for reduction of national armaments. See also Hambro, op. cit. supra, fn. 9, Pp. 
363; Hutchinson, op. cit. supra, fn. 14, p. 134; Mr. Justice Roberts, op. at. 
supra, fn. 26, p. 458. 

37 League of Nations Covenant, Art. XVIII. 

38 Art. XIX of the League of Nations Covenant provided that the Assem- 
bly might from time to time “advise” the reconsideration of inapplicable 
treaties, but no such action was ever taken. 
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the establishment of the United Nations government must be ap- 
proved by the Assembly, thus providing a safeguard against in- 
cipient military alliances and discriminations. 

International commerce presents particular difficulty. “Without 

rosperous trade among nations,” Secretary Hull has said, “any 

foundation for enduring peace becomes precarious and is ulti- 

mately destroyed.”*® The League of Nations fell rapidly apart 

when depression struck,*’ and we cannot expect even a strong 
litical institution to survive continual economic misery. 

Ideally, since economic welfare is so basic to peace, the Assem- 
bly should be empowered to regulate the entire field of interna- 
tional commerce. Such has been the experience under contempo- 
rary federal constitutions.“ The belief that such a provision would 

ry ; P 
be generally rejected by the nations, however, has led some to ad- 
vocate the establishment of commissions of specialists to promote 
economic welfare instead of employing the formal exercise of 
legislative power. It is true that in some fields cooperative action 
has produced valuable results, particularly in postal and tele- 
graphic communication, and copyrights. The efforts of the com- 
missions of the League of Nations Secretariat and of the Interna- 
tional Labor Organization were immensely valuable.“* These 

89 Statement of Secretary Hull, April 12, 1943 before the Ways and Means 
Conimittee of the House of Representatives, Dept. of State Bull. Vol. 8, p. 
329, April 17, 1943. 

40 Haines and Hoffman, op. cit. supra, fn. 8, p. 295. See also Lois Mac- 
Donald, “Economics and Politics in Reconstruction,” in Problems of Post-War 
Reconstruction, ed. by Henry P. Jordan (Washington, 1942), p. 190. 

41 The Constitutions of the United States (Art. I, Sec. 8), the Union of 
Soviet Socialist Republics (Art. 14), and the Commonwealth of Australia 
(Sec. 52 (i) ). See Note, 47 Col. L. Rev. 660 (1942) . All confer general power 
upon the national government over commerce among the members. That of 
the Swiss Confederation confers powers over coinage, currency, and weights 
and measures (Arts. 38, 39, and 40) and guarantees free trade as to virtually 
all commodities (Art. 31). 

#2 Max Lerner, Ideas for the Ice Age (New York, 1941), pp. 76-8; Fourth 
Report, Commission to Study the Organization of Peace, op. cit. supra, fn. 21, 
P- 19; for an article claiming to speak with authority that this is also the view 
of President Roosevelt, see Forrest Davis, “‘Roosevelt’s World Blueprint,” 
215 Sat. Eve. Post 20, 109 (1943). 

43 Fourth Report, Commission to Study the Organization of Peace, op. cit. 
supra, fn. 21, p. 83. 
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bodies were, nevertheless, continually hindered by having merely 
to suggest, instead of being able to compel.“* Effective persuasion 
proved necessary to their work. In mature governments, with ¢. 
tablished credit and tested taxing powers, this persuasion may be 
had by purchasing compliance with grants-in-aid or subsidies, 
Highly expensive, these devices are far less suited to a newbom 
international institution than enforcing behavior through inde 
vidual criminal penalties.® 

The practical solution of these difficulties is to confer upon the 
Assembly the fullest powers over international commerce which 
the nations will grant, leaving the remaining subjects of commerce 
to the efforts of commissions set up: by che Assembly. There are 
some evidences that outstanding collaboration may thus result, 
but in general every such concession to aceptability places eco 
nomic advancement at the mercy of an obstinate nation and im 
perils the international organization itself. 

Such administrative bodies as are set up shall be under the 
Secretary-General of the United Nations, who shall be appointed 
by the Assembly. A desirable initial step would be to bring in the 
League of Nations Secretariat, which has continued its work 
through the war and is today very much alive and active.“ 





44 Japan, for example, continually thwarted the work of the Permanent 
Central Opium Board. Hambro, op. cit. supra, fn. 9, pp. 256-7. The Mandates 
Commission had the same experience with Britain and her mandates, Carr, 
op. cit. supra, fn. 6, p. 138. 

45 See, however, Jane Perry Clark, The Rise of a New Federalism (New 
York, 1938), pointing out that grants-in-aid conditioned upon matching grants 
from subordinate units tend to increase the wealth of prosperous units and 
further impoverish poor ones (p. 180), and that they may be handled in such 
a way as to imperil federal forms. (pp. 303-10.) 

46 The United Nations have made significant cooperative advances in re 
spect to food and agriculture, refugee, and relief and rehabilitation problems 
under the press of war. Fourth Report, Commission to Study the Organiza 
tion of Peace, op. cit. supra, fn. 21, p. 7. Another hopeful sign is the treaty of 
June, 1942, between the United States, China, and Russia for eliminating “all 
forms of discriminatory treatment in international commerce.” (Corbett, op. 
cit. supra, fn. 9, p. 199.) See also Payson S. Wild, Jr. “Machinery of Col 
laboration between the United Nations,” 18 For. Pol. Rep. 94 (1942). 

47 Most of the Secretariat staff is continuing work in Washington, D. C, 
and Princeton, N. J.; other divisions are located in Canada and England. Ernest 
S. Hediger, “Geneva Institutions in War-Time,” 19 For. Pol. Rep. 38 (May 
1, 1943). See also C. J. Hambro, “The League Lives On,” Collier's, Dec. 19, 


1942, p. 84. 


| 
| 








787 





merely Member-nations are entitled to be assured their enjoyment of 
suasion | certain fundamental rights of nations, and the Assembly should 
ith es | have power to legislate for their protection. These rights include 
nay be { self-defense, territorial integrity and political independence, the 
sidies, tight to choose their own form of government, freedom from for- 
wborn eign incitement of or participation in domestic disorder, freedom 
| indie {| of the seas and reasonable right of passage through the air space 

above foreign countries, full right of sovereignty except as to the 
onthe | delegated powers of the United Nations, and equal treatment 




































which | ynder the laws of the United Nations. 
merce These powers and guarantees are not so far-reaching as to pre- 
re are | yent various regions from solving their special problems. The fun- 
sult, { damental principles of the Monroe Doctrine are written into the 
} €co- | constitution proposed, but the United Nations is substituted for 
dim- | the United States as their guarantor. Should this arrangement 
| prove unpalatable to the United States, the constitution might 
r the | well provide, as did the League of Nations Covenant, that such 
inted | regional arrangements as the Monroe Doctrine should continue un- 
nthe | disturbed by its terms.“ As to Europe, the constitution would aid 
work ) father than hinder its progress by diminishing the tendency of its 
| nations to seek mutual protection through discriminatory military 
amen | and economic arrangements. 


dates Demands of subject peoples for self-determination are not given 


Cam, | full protection and for good reason. Self-determination by plebis- 
New cite in disputed territories is workable and salutary; a broad guar- 
rants | antee of self-determination is not. Such a guarantee to all minority 
= peoples would imperil every established government, and would a 
| have dissolved our own Union in its first seventy-five years of 
- | life. As to colonial peoples, self-determination is not acceptable i 
Hems een 4 
niza- | 48 No guarantee of United Nations aid in case of domestic disorder is given 
ry of | lest subject peoples be permanently oppressed by so perpetuating a despotic } 
“gl| ) government. The hope that we may also provide a bill of rights for individ- 
OD. uals as against the actions of their own nations, is “‘a dream that can do nothing | 
Col- but hinder our efforts towards world organization.” Hon. John J. Parker, { 
“World Organization,” 29 A.B.A.J. 617, 621 (1943). Compare Quincy 4 
G Wright, “Human Rights and the World Order,” 389 Int. Concil. 238-62 i 
nest (1943). There should be included, however, a bill of personal rights as to acts E 


May of the United Nations. 
49 League of Nations Covenant, Art. XXI. 
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to Britain, the principal colonial proprietor, on any but her owy 
terms,” and no politically persuasive lever is available for obtaining 
a different decision. 

Executive AsPECT 


The executive power shall be vested in a Council of seven ny 
tions functioning through appointed ministers. The United States, 
Russia, Britain, and China shall have permanent membership. The 
remaining three members shall be designated by the Assembly 
every two years, but none except permanent members shall haye 
Council membership more than once in any ten years. An execy 
tive body so constituted is less decisive and energetic chan a single 
head of State, but this very characteristic is a protection against 
usurpation. In an internatioral institucion based upon membership 
of nations, as such, it is the only acceptable form, since it gives no 
nation preeminence. 

The Council shall be in continuous session and shall act by ma 
jority vote. Five ministers shall constitute a quorum, lest a dig 
senting State block all action by its absence. Ministers may im 
itiate bills in the Assembly and shall be entitled to its floor, but 
cannot vote. The Council shall have no veto power. Such a power 
would be highly objectionable to small nations, and would not 
serve materially to block ill-considered legislation, since the min- 
isters, like the legislators, are simply following the instructions of 
their governments, rather than exercising individual judgment. 

The armed force of the United Nations shall be under the com- 
mand of the Council, which shall also be empowered to call upon 
national governments for aid in maintaining order and executing 
the laws. The personnel of the United Nations force shall be re 
cruited from volunteers and paid by the United Nations. Its prit- 
cipal business will be the apprehension of individual offenders. In 

the rare cases where coercion of a nation, as such, is required, 








60 Within a month after announcement of the Atlantic Charter, Prime 
Minister Churchil! declared in: Parliament that its assurances of self-detet- 
mination were meant to apply to nations under the Nazi yoke, rather than to 
regions where people owe allegiance to the British crown, and in a still later 
speech he remarked that he had not become Prime Minister to preside at the 
liquidation of the British Empire, and flatly declared: “What is ours we 
hold,” Hutchinson, op. cit. supra, fn. 14, p. 85. 
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United Nations military power should be applied without hesita- 
tion on the basis of plans prepared in advance. To prevent sur- 
prise aggression, the government should by law take to itself the 
exclusive use of combat airplanes; the great speed and power, and 
the crucial importance of these weapons to warfare, specially 
suits them for this use.™ 

These observations may create an impression that, to maintain 
p. The order, the United Nations must have a vast military organization. 









































its early stages. 
Jupicia Aspect 


On the contrary, by directing the penalties of the laws to indi- 

viduals, e1forcement will rarely be more than ordinary policing. 
oi Even as against recalcitrant nations, it is important to remember 
oan that only a little supporting force is required to halt aggression in 


Judicial machinery for the settlement of international disputes 
y ma- has already been developed and now exists in the Permanent Court 


een Bee EL = 
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of International Justice, the most successful of League of Nations 

institutions. During its twenty years of active adjudication, this 

Court’s decisions peaceably resolved more than fifty international dl 
{ disputes.* The Court’s general jurisdiction is derived from ap- \ 

1 not | proximately five hundred and fifty international treaties, and bet- 

min- ter than forty countries have conferred upon it compulsory juris- 





cope with blitzkrieg war (Fourth Report, Commission to Study the Organ- 
ization of Peace, op. cit. supra, fn. 21, p. 60). 

8 This adaptation of air power is considered and advocated at some length 
in the Fourth Report, Commission to Study the Organization of Peace, op. 


ns of | 51 Economic sanctions generally would be too slow in their operation to 
| cit. supra, fn. 21, pp. 14, 16, 55-8. See also Hutchinson, op. cit. supra, fn. 14, pp. ; 


Itin, 

J 2 57-8; Forrest Davis, op. cit. supra, fn. 42, p. 109; Herbert Hoover and Hugh Bi 
a Gibson, The Problem of Lasting Peace (New York, 1942), p. 243. | 
rin 8 Both William L. Shirer in Berlin Diary (New York, 1941), p. 56, and 4 
. In Ludwig Wagner in Hitler, Man of Strife (New York, 1942), p. 243, report that 
red, | When Hitler’s troops invaded the Rhineland they carried orders to retreat with- 

ee: out contest if armed resistance were encountered. Mussolini has admitted, in a 

rime pteface written for Marshall Badoglio’s La Guerra Europa (1936), that an oil 
ater embargo would have prevented his Ethiopian campaign. Cited by Friedrich, 

nto op. cit. supra, fn. 9, p. 230. 

ater ~~ . “No small achievement, when it is noted that in the whole history of the 

‘the United States up to 1923 only thirty-nine inter-State disputes were decided by 


we the United States Supreme Court. Chas. Warren, The Supreme Court and Sov- 
ereign States (Princeton, 1924), p. 38. 
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diction of their disputes. Most of these treaties are still in force® 

The scheme for selecting judges to the Court was devised jy 
Elihu Root and provided for their election by absolute majority of 
both the Assembly and the Council of the League of Nations, the 
nominations being made from the various national panels of jurists 
of the Permanent Court of Arbitration at the Hague.” This sys. 
tem worked well and should be continued.” 

The Court, as it once described itself, is an “organ of inter 
tional law.’’®® The sources of its law are set out in its Statute ag: | 
International conventions; international custom; the general prin- 
ciples of law recognized by civilized nations; and the decisions of 
other courts and writings of the most highly qualified publicists.® 
In at least one case, the Court applied, also, a general principleof 
equity to an international dispute.® 

International disputes, like those between States in this country, 
are not the same as those of private litigants. They are mor 
frankly political in nature, and, as they involve whole peoples, 
require what Justice Holmes called an “untechnical spirit” of de 
cision.” These needs the Court met in several ways. Provision 
was made for advisory opinions upon request of the Assembly, the 
Council, or the Secretary General, thus permitting the settlement 
of questions before national feeling could take sides. Again, 
Article 31 of the Statute provided that any litigant State was er 

55 Manley O. Hudson, “International Courts in the Post-War World,” 
222 Ann. Am. Acad. 117 (1942). 

56 Statute of the Permanent Court of International Justice, Arts. 4, 10. 

57 Manley O. Hudson, The Permanent Court of International Justice 1920- 
1942 (New York, 1943), p. 267. 

58 Reports of the Permanent Court of International Justice, Series A, No. 


7, Pp» 19. 

59 Statute of the Permanent Court of International Justice, Art. 38. Essen 
tially the same sources of international law are named by the Supreme Court 
in Hilton v. Guyot, 159 U.S. 113, 163 (1894). | 


60 Meuse Case, Series A/B, No. 70, p. 25 (1937). The Court was also em )} 
powered, where authorized by the parties, to decide their dispute ex aqueod 


re ance ese 


bono. Statute, Art. 38. No case, however, has yet arisen wherein the Court 
was called upon to do so. Hudson, op. cit. supra, fn. 57, p. 620. 

61 Carr, op. cit. supra, fn. 6, p. 228. 

62 Virginia v. West Virginia, 220 U.S. 1, 27 (1910). 

63 Statute, Art. 65. For approving comment, see Hudson, op. cit. supra, fa. 
57, P- §23- 


1 force, 
vised yy 
jority of 
ons, the 
f jurists 
his SYs- 


interna. 
tute ag: | 
al prin- 
$10ns of 
icists,® 


ciple of | 


untry, 
> more 
eoples, 
of de- 
Vision 
ly, the 
ement 
A gain, 
as el- 


orld,” 





0. 
1920- 


1, No. 


Essen- 
Court 


oem | 
met 
eait | 

j 
. 


| 


79! 


titled to have one judge of its own citizenry sit in any controversy 
to,which it was party. Although such a provision tends to bring 
the heat of the forum into the deliberatiors of the Court, it caused 
no observable harm and helped to assure those States not repre- 
sented by a regular member of the court of a fair hearing 

The Court was empowered to hear any international dispute 
referred to it by the parties, and its compulsory jurisdiction, where 
conferred, extended to treaty interpretation any question of in- 
ffrnational law, the existence of any fact which, if established, 
would constitute a breach of international obligation, and the na- 
tare and extent of the reparation to be made for breach of any 
such obligation. These, Professor Hudson has said in his excel- 
lent history of the Court, “may be regarded as a schematic com- 
pendium of legal disputes.” It should, in addition, be established 
that no distinction will be made between “‘justiciable” and “‘po- 
litical” disputes, for doing so exempts from decision the very 
questions most likely to lead to rupture.® Our experience with 
inter-State controversy under our Constitution confirms this 
view.” It would, however, be desirable to write into the Perma- 
nent Court’s rules a provision for arbitration of disputes under 
Court supervision, should the parties agree upon that method of 
settlement. 

To take its place as the high court of the United Nations, the 
Permanent Court of International Justice must be given compul- 
sory jurisdiction over international controversies upon applica- 
tion by either party. It is absolucely basic to a rule of law that no 


64Statute, Article 36. 

65 Hudson, op. cit. supra, fn. 57, p. 459. 

6 Carr, op. cit. supra, fn. 6, p. 247; Corbett, op. cit. supra, fn. 9, pp. 146-8. 

67 Warren, op. cit. supra, fn. 54, p. 53, states that the Supreme Court never 
refused jurisdiction of an inter-State dispute on the ground that it did not 
present a justiciable question. Cf. Marshall, J. in Cohens v. Virginia, 6 Wheat. 
264, 378 (U.S. 1821): Kansas v. Colorado, 206 U.S. 46, 83-4 (1906): “... 
where a legislative power is claimed for the national government, the ques- 
tion is whether that power is one of those granted by the Constitution; 
whereas, in respect to judicial functions, the question is whether there be any 
limitations expressed in the Constitution on the general grant of national 
power.” 
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member of the community shall be entitled to ignore its summons 
to court.® 

Courts inferior to the Permanent Court should be provided by 
the Assembly. Their jurisdiction would extend to suits by th 
United Nations against any person, suits by any nation againg 
any citizen of another nation, and suits between individuals of dif 
ferent nations, with the Permanent Court exercising appellate 
jurisdiction in these controversies. These provisions, it may be 
observed, complete the scheme of operation of the United Nations 
government upon individuals, as opposed to States, by providing 
courts for the trial and punishment of individual violators. 

Theoretically, the problem of executing judgments looms large, 
but practical experience relegates it to a minor place. Never in the 
history of either the Supreme Court of the United States or the 
Permanent Court of International Justice has a State or nation 
refused to perform a specific act required by a judgment and 
created an occasion for the issuance of execution.”” The idea of 
adjudication is so fundamental that State leaders are not willing to 
resist its result. Should the extraordinary occur, however, the 
Permanent Court must have its own marshal and the right to call 
upon the Council for aid in enforcing its judgments. 


Il 


The international instrumentality to be formed, then, responds 
to two basic necessities: the necessity for supreme authority, and 
the necessity for dynamic law. Aristotle observed, however, that 
a far greater difficulty than the mere establishment of government 
is the preservation of it.”* Political institutions endure only when 





68 Corbett, op. cit. supra, fn. 9. p. 146: “There is ae roe 
unanimous agreement that the judicial establishment which forms part 
every project of international organization should have compulsory juris 
diction.” 

69 Thus, for example, under a law making it an offense for any person 
manufacture or deal in military weapons without a United Nations license, 4 
violator apprehended by the police forces of the United Nations would be 
tried and punished in proceedings by a United Nations court. 

70 Warren, op. cit. supra, fn. 54, pp. 87-8; Hudson, op. cit. supra, fn. 57s P 
596. The permanent Court did not even have power to issue execution. Tid, 
P- 595- 

71 Aristotle, op. cit. supra, fn. 18, p- 267. 
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a third condition obtains, namely, when they are supported by a 
redominant spirit of loyalty and obedience.” This spirit is no 
roduct of the pen; rather, it accumulates from the toil of statesmen 
and from the experience of the people. 

Let none oppose the United Nations constitution as imperfect. 
If it be the best that we can now achieve, then it is deserving of 
support. Imperfection is an attribute common to all political in- 
stitutions, for they reflect the maladjustments of society.” 

The final key to international law and order, then, is faith that 
they can be achieved. They can never, advises Mr. Justice Rut- 
ledge, “be achieved by pessimists.”"* We must expect occasional 
failures, even of authority, in any government.” The tendencies to 
disintegration in the United States were so prominent in 1832 that 
the wise John Marshall despaired that the Constitution could en- 
dure.”® His judgment was refuted only by the blood and misery 
of the Civil War, but who now believes that the permanence of 
the Constitution was not worth even that awful price? 

Those who dream of idyllic peace in international life find little 
comfort in these words. Law is not the same thing as brotherly 
love. Its life, as Von Jhering so truly observed, is struggle.” The 
most we can hope to achieve is, employing Professor Carr’s ex- 
ression, to substitute “the counting of heads for the breaking of 
heads.””® The goal is justice under law, but “the triumph of the 
law is not in always ending conflicts rightly, but in ending them 
peaceably. And we may be certain that we do less injustice by the 

7 Rutledge, op. cit. supra, fn. 20, p. 626; Fourth Report, Commission to 
Study the Organization of Peace, op. cit. supra, fn. 21, p. 10; Chas. G. Fen- 
wick, “The Concept of Peace,” 369 Int. Concil. 390, 391 (1941). 


7% James Bryce, Modern Democracies (New York, 1921), vol. 2, p. 535. 

4 Rutledge, op. cit. supra, fn. 20, p. 626. 

% Corbett, op. cit. supra, fn. 9, p. 138. For a full review of the many in- 
stances in the first seventy-five years of the United States Constitution in 
which various States defied federal authority, see James Bryce, The American 
Commonwealth (London, 1907), vol. I, pp. 335-7, 344- 

% Letter to Justice Story, September 22, 1832; in Albert J. Beveridge, The 
Life of John Marshall (Cambridge, Mass., 1919), vol. 4, p. 559. 

7 Rudolph von Jhering, The Struggle for Law, tr. by John J. Lalor (Chi- 


cago, 1879), p. 1. 
% Carr, op. cit. supra, fn. 6, p. 55. 
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worst processes of law than would be done by the best use of 
violence.’’”® 

Small nations will not dissent from such a constitution ag jy 
here proposed. The critical choice is that for great powers, They 
would surrender military supremacy and the right to judge thei 
own causes. Yet, it is they who bear the crushing cost of modem 
war. Wisdom dictates that they substitute the relatively slight 
burdens of a government, in which they will yet have a large 
measure of control, for the enormous burdens of major wars. No 
great power may hope, again, to avoid being drawn into such; 
war, and no power shall long remain great which exhausts iy 
manpower and resources every generation in a great struggle.” 
Because the independent pursuit of security and wealth produces 
wars they cannot avoid, and because mere collective agreements 
to punish aggression are by nature too slow and unsure to be 
effective, the establishment of international government is their 
last, best hope. They may expect to share richly, moreover, in the 
benefits of union, just as New York and Virginia enjoy fuller life 
within the United States than they could ever hope to attain a 
sovereign States. 

The choice for free peoples is none the less clear, for modem 
war imperils their freedom. War and power diplomacy are busi- 
ness for dictators, and oblige even free peoples to conform to their 
nature. If these evils are to be avoided, freedom must, as always, 
take refuge in representative government. As for the apprehension 
that a world government would fall into the hands of a despot, we 
should remember Hamilton’s counsel that the tendency of federal 
bodies is “rather to anarchy among the members than to tyranny 
in the head.”’*' The great danger is that we shall fall short of gov- 
ernment, not that we shall have too much. The sacrifices and cont 
cessions which government demands are none but those which | 
enlightened men have always made to secure, for themselves and 
their posterity, the blessings of liberty and justice under the 
reign of law. 

79 Mr. Justice Jackson, op. cit. supra, fn. 6, p. 692. 


80 Wright, op. cit. supra, fn. 2, pp. 101-2. 
81 Federalist, No. 18. 
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THE PRESIDENT AND PEACE FORCES 
Letter to the New York Times? 


By Joun W. Davis, W. W. Grant, Puivie C. Jessup, 
Georce Rusiee, James T. SHorwett, anp Quincy WaricHt 


November 1, 1944 


Can the President authorize the use of American armed forces to 
carry out the Dumbarton Oaks proposal? 

The Dumbarton Oaks proposal for a general international or- 
ganization authorizes the Security Council, in which the United 
States will always be represented, to decide upon the measures 
to be taken to maintain or restore peace and security. The Coun- 
cil may call upon members to apply diplomatic, economic, and 
other nonmilitary measures, and, if it does not consider these ade- 
quate, to “take such action by air, naval or land forces as may be 
necessary,” utilizing for this purpose forces made available to it 
by special agreement of the members and “national air force con- 
tingents” held immediately available by the members of the or- 
ganization for combined international enforcement action. 

These provisions raise constitutional issues in the United States 
as to the powers of the President to authorize the use of American 
forces when called for by the Security Council. 

The Dumbarton Oaks proposal recognizes the need to provide 
effective sanctions against aggression and the need to assure that 
such sanctions will operate certainly and rapidly. It has been sug- 
gested, however, that Congressional control of major uses of na- 
tional forces should be preserved. 

Unless the general international organization create confidence 
that any aggression will immediately be confronted by force able 
to frustrate its success, it will lack deterrent effect. A potential 
aggressor will be likely to assume the risk if he thinks sanctions 
will be slow and uncertain. 

On the other hand, a system under which the forces of the peace- 


"Reprinted by | by permission from The New York Times, November 5, 1944. 
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loving States will immediately and certainly confront the aggressop 
deprives the legislative body of the opportunity to debate and jp 
exercise judgment on the expediency of contributing to the intem. 
tional sanctioning effort. The opportunity of the legislative body 
to control the national sword and purse has been a major factor jy 
the growth of constitutionalism and democracy and in the preven. 
tion of autocracy and tyranny. Democracies will not willingly 
part with this control. 

Is it possible to preserve for legislative bodies real discretion ig 
controlling national contributions to international action agains 
aggression without destroying the certainty and speed of such ac. 
tion? There is unquestionably a real dilemma. Forcible action does 
not have the character of a legal sanction unless it operates imme. 
diately and certainly upon the occurrence of a crime. While the 
police and the sheriff may debate upon the method of action to be 
taken in a particular emergency, if they are free to deliberate 
upon the expediency of taking action at all, the law will lose its 
force and the society will tend toward anarchy. It is the lack of 
sure and certain sanctions against law-breaking that has made in- 
ternational law weak and the community of nations a frequent 
prey of violence. This lack can in no small measure be attributed 
to the desire of the democratic and peace-loving States to preserve 
the sovereign discretion of their legislative bodies to decide upon 
the use of their forces. The autocratic aggressors are under no such 
constitutional limitations. Consequently in international affairs 
the criminals have been armed, ready and rapid while the police 
forces have been scattered, unorganized and unready. 

The Dumbarton Oaks proposal seeks to solve the problem by 
distinguishing forces immediately available to the international 
authority as the spearpoint against aggression, from national 
forces usable only when the national legislative body, which is 
pledged to contribute to the international action, finds that the 
situation is so serious that the international forces are inadequate. 

This distinction resembles that which exists within the United 
States between the uniformed police, immediately available to 
the local authorities to apprehend and suppress crime, and the 
State militias and National Army, which, while ultimately avail- 
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able to maintain order, can be used only in serious situations and 
under the direction of State and national authorities. 

This distinction is in fact recognized in United States constitu- 
tional law in respect to international uses of force. The President 
as Commander in Chief and head of the Executive Department of 
Government has power under the Constitution and standing legis- 
lation to employ the armed forces for protection of United States 
citizens or agencies abroad, for the defense of the territory of 
the United States, and for the prevention of offenses against the 
law of nations or violations of treaties. This power of the Presi- 
dent has been distinguished from the power of Congress to de- 
clare war. 

In the constitutional sense, war refers to a situation where the 
President may use the armed forces to the fullest extent per- 
mitted by the international law of war and may exercise extensive 
“war powers” affecting individual, personal, and property rights. 
Furthermore, a state of war permits belligerents to seize and con- 
fiscate or condemn types of enemy and neutral property and to 
terminate or suspend many treaties, contracts, and other legal in- 
struments. The final determination that such a situation exists be- 
longs to Congress. The President has used the forces on a large 
scale to meet serious external attacks or internal insurrections, 
and has even recognized states of war thrust upon the United 
States, before Congress has declared war, but, in such circum- 
stances, he has always laid the situation before Congress for its 
judgment as soon as possible. (See the Prize Cases, 2 Black 635.) 

This distinction between war in the constitutional sense and 
lesser uses of force in international relations is not easy to define 
precisely and has baftled the courts. The hostilities with France in 
1798, with Tripoli in 1801, with Algiers in 1815, and on the Mex- 
ican Border in 1913, have sometimes been called war, and some- 
times not. (Bas vs. Tingy, 4 Dall, 37, 44: The Amelia, 1 Cranch 
1, 29-30; Gray, Adm’r vs. U.S., 21, Ct. Cl. 340, 374; Ex parte 
Toscano, 208 Fed. 9381; Hyde, International Law, II, 191-3; 
Wright, Control of American Foreign Relations, pp. 284-310.) 
The Civil War began through Presidential action calling forth the 
militia and proclaiming a bockade to suppress insurrection, but it 
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was presently characterized by the Supreme Court as “war” not 
only in the material but also in the legal sense. (The Prize Cases, 
op. cit.) 

Though the distinction between the situations where the Presi. 
dent can act alone and where he must get the consent of Congress 
is difficult to define, upon its recognition and its observance jp 
good faith depends the maintenance in times of crises on the one 
hand of constitutional government and on the other of interna 
tional order. 

It must be emphasized that this problem is one of American con- 
stitutional law. So far as international law is concerned any em- 
ployment of constitutional “war” powers by the United States, if 
authorized by the international organization to enforce interna 
tional obligations, would not be “war.” International law dis- 
tinguishes war in which the parties are regarded as equally e- 
titled to pursue their policies by force from uses of force asa 
measure of defense or sanction authorized by international law. 

The foregoing discussion suggests that a proper system of in- 
ternational organization of security should provide, as does the 
Dumbarton Oaks proposal, a relatively small force immediately 
available to the international council for action against aggressors 
without need of legislative action by the various States. 

This force might consist of limited national contingents which 
the executive may use whenever the international council has 
found that aggression exists; or the international council itself 
might organize a volunteer international force, such as an air force, 
based on certain internationalized islands or other bases. In either 
case, such forces would be limited in size and their use, while ade 

quate to deal with minor disturbances of international peace, would 
not create a situation of war in either the constitutional or the im- 
ternational sense. Such forces would, however, create a conviction 
that law-breaking would be immediately followed by coercive 
action in behalf of the community of States. 

If, however, the world is faced by a serious aggression, while 
these limited forces would be immediately available to the inter- 
national council, it would be understood that in the United States 
the President would immediately call upon Congress to examine 
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the situation and to make available further forces or to authorize 
the full use of war powers, if it were felt that this was required in 
order to fulfil the obligations of the United States under the inter- 
national security organization. 

It is doubtless true that Congress will feel a certain hesitancy 
in permitting the President, acting through the Security Council, 
to engage even a small policing force in international action be- 
cause it will fear that this might commit the United States to fur- 
ther military action and thus might impair the discretion of Con- 
gress in respect to engagement in “war.” 

It is to be observed, however, that in this respect the participa- 
tion by the United States in an international security organization 
would not change the situation from that which has always pre- 
vailed. The President has always had the power under the Con- 
stitution to use force when he deemed it necessary to protect 
American citizens abroad, to prevent an invasion of the territory 
or to suppress insurrection, and such action has sometimes pre- 
ceded war. 

On numerous occasions, such as the use of force in the Boxer 
episode of 1900 and interpositions to protect American lives in 
Mexico, Haiti, Nicaragua, and other places, action was not fol- 
lowed by war. Presidential action, however, preceded Congres- 
sional action in the Mexican War (1846), the Civil War (1861), 
the Spanish-American War (1898), and World War I (1917). 
(Wright, Jvc cit.) Congress has always been dependent upon the 
good faith of the President in calling upon it when the situation 
was so serious that a large-scale use of force might be necessary. 

It would even appear that the prerogatives of Congress would be 
better protected under an interrational security system. The pub- 
licity which would attend any decision of the Security Council 
calling for sanctioning action against aggression would create an 
awareness in Congress of the nature of the situation, an awareness 
which has sometimes been lacking in the past. Consequently, if ex- 
tensive uses of force should probably be necessary, the President 
could hardly avoid laying the whole matter before Congress. 

Furthermore, an international security system would make it 
possible to deal with potential or threatened aggressions at an 
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early stage, when the limited forces made available for inten. 
tional enforcement action would be sufficient. The successfyl 
functioning of such a system would so reduce the probability of 
major aggressions that occasions would seldom arise when Cop. 
gress would be called upon to exercise its extraordinary powers in 
meeting them. 

With these considerations in mind there can be no doubt of the 
propriety of the President’s use of his powers to carry out a com 
mitment for participation in international policing such as that 
proposed at Dumbarton Oaks. Nor can there be doubt of his con 
stitutional right to utilize contingents of the armed forces for this 
purpose. 

The Supreme Court has explicitly recognized that the President 
has both the right and duty to utilize his powers as Commander in 
Chief to see that the laws are faithfully executed (In re Neagle, 
135 U.S. 1, 64; U.S. vs. Curtiss-Wright Corp., 299 U. S. 304, 
318; Const. Art. II, Sec. 3) and it has declared that the “laws” 
include rules of general international law (The Paquete Habana, 
175 U.S. 677) and agreements binding the United States (U.§. 
vs. Belmont, 301 U.S. 324, 331; U.S. vs. Pink, 315 U. S. 203, 
220), as well as the Constitution, treaties and acts of Congress 
(Const. Art. VI). 

Congress may provide for the extraterritorial use of force in 
future contingencies under its powers to punish piracies and of 
fenses against the Law of Nations (U. S. vs. Arjona, 120 U.S. 
479, 483) and to make all laws necessary and proper for executing 
treaties (Neeley vs. Henkel, 180 U.S. 109; Missouri vs. Holland, 
252 U.S. 416). But even in the absence of such explicit provision 
the President is responsible for seeing that the “laws”’ are executed. 


Joun W. Davis, 
W. W. Grant, 
Puitip C. Jessup, 
Georce RuBLEE, 
James T. SHOTWELL, 
Quincy WricHT. 
New York, Nov. 1, 1944. 
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THE POWER TO PREVENT WAR! 


Six distinguished Americans, all of them versed in international 
law, address themselves in a letter printed on this page today to 
the basic constitutional problem in the Dumbarton Oaks proposals. 
This is whether an American President has the power, or can be 
given power by the ratification of a treaty or act of Congress, to 
yse armed forces of the United States, under the direction of the 
proposed World Security Council, without a declaration of war. 
The question we face is whether it is “possible to preserve for 
legislative bodies real discretion in controlling national contri- 
butions to international action against aggression without destroy- 
ing the certainty and speed of such action.” It seems to Mr. Davis 
and his colleagues that it is possible, and in this judgment this 
newspaper concurs. 

The probable sequence of events may be visualized somewhat 
as follows: The United States joins the world security organiza- 
tion and sends a delegate to the Security Council. A United States 
contingent of a stipulated strength is set aside for use in case of 
aggression. These steps will require the assent of Congress. No 
doubt there will have to be agreement that what the Security 
Council defines as aggression shall be treated as aggression. If a 
crisis of this nature arises, the United States contingent will be 
thrown into action and Congress will be summoned to determine 
what further steps shall be authorized. The hope is, of course, that 
if action of this sort by the major Powers is certain and swift, no 
aggression will be committed; or, if committed, will be easily 
suppressed. 

Mr. Davis and his colleagues have been able to solve the con- 
stitutional problem to their own, and to this newspaper’s, satis- 
faction. There is precedent for the use of the armed forces with- 
out a previous declaration of war. There is also a constitutional 
distinction between such use and an actual state of war, under 
which the President’s war powers come into full operation. The 


1 Reprinted by permission from The New York Times, November 5, 1944. 
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President has always been able in emergencies, as the present let. 


ter states, “‘to employ the armed forces for protection of United 


States citizens or agencies abroad, for the defense of the territory 
of the United States, and for the prevention of offenses against the 
law of nations or violations of treaties.’’ These factors must all 
be present in any real threat to the world’s peace. A German at. 
tack on France or a Japanese attack on China would actually men 
ace us today as much as an attack on Mexico a century ago, 

In the light of this reasoning, there is no validity in the argu. 
ment that the Dumbarton Oaks proposals would authorize the 
President to commit us to war against the will of Congress and 
people. They would authorize him to keep us out of war by join. 
ing with other nations in measures that would discourage aggres- 
sion or stop it in its tracks. 
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SPEECH BY PREMIER JOSEPH STALIN! 


Moscow, November 6, 1944 


Comrades, today Soviet people celebrate the twenty-seventh an- 
niversary of the victory of the Soviet revolution in our country. 
For the fourth time our country is celebrating the revolution in 
conditions of the patriotic war against the German Fascist troops. 
This, of course, does not mean that the fourth year of the war 
does not differ from the preceding three years of war. On the 
contrary, between them a radical difference exists. 

The previous years of war were years of the offensive of the 
German troops. Their advance deep into our country obliged the 
Red Army to conduct defensive battles. 

The third year of war was a year of radical change on our 
front, when the Red Army developed powerful offensive battles, 
smashed the Germans in a series of decisive battles, cleared the 
German Fascist troops from two thirds of our soil and forced the 
enemy to pass to the defensive. 

The Red Army, moreover, still continued to wage war alone 
against the German troops without serious support from our allies. 

The fourth year of war turned out to be a year of decisive vic- 
tories over the German troops on the part of the Soviet Armies 
and the armies of our allies. The Germans, forced to wage war on 
two fronts, found themselves hurled back to the frontiers of 
Germany. 

During the past year there has been achieved the expulsion of 
German troops from the confines of the Soviet Union, France, 
Belgium, and middle Italy and the transference of military opera- 
tions to the territory of Germany. 

The decisive successes of the Red Army this year and the ex- 
pulsion of the Germans from the confines of the Soviet Union was 
achieved by the series of crushing blows struck by our troops on 
the German troops. The blows were begun this year before 
Leningrad and Novgorod when the Red Army broke down the 


1 Reprinted by permission from The New York Times, November 7, 1944. 
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permanent defenses of the Germans and hurled them back to the 
Baltic area. 

The result of this blow was the liberation of the Leningrad te 
gion. The second blow was struck in February and March of this 
year on the Bug River, when the Red Army routed the Germay 
troops and hurled them back beyond the Dneiper. The result of 
this blow was that the western Ukraine was liberated from the 
German Fascist invaders. 

The third blow was struck in April and May of this year in the 
Crimea area, when the German troops were thrown into the 
Black Sea. As a result of this blow the Crimea and Odessa were 
liberated from German oppression. 

The fourth blow was struck in June of this year in Karelia, 
when the Red Army smashed the Finnish troops, liberated 
Viborg and Petrozavodsk and hurled the Finns back into the in- 
terior of Finland. 

The result of this blow was the liberation of the major part of 
the Karelo-Finnish Soviet Republic. 

The fifth blow was struck on the Germans in July of this year, 
when the Red Army ground down and smashed the German 
troops before Vitebsk, Bobruisk, and Mogilev and accomplished 
its blow on the encircled German divisions in the Minsk area. 

The result of this blow was that our troops completely liberated 
the white Russian Soviet Republic, reached the Vistula and lib 
erated a considerable part of Poland allied to us; reached the 
Nieman and liberated the major part of the Lithuanian Soviet Re 
public, forced the Niemen and reached the frontiers of Germany. 

The sixth blow was struck in July and August this year in the 
area of the western Ukraine when the Red Army smashed the 
German troops before Lwow and hurled them back beyond the 
San. The result of this blow was that the western Ukraine was 
liberated. Our troops crossed the Vistula ard beyond the Vistula 
formed a powerful bridgehead west of Sandomierz. 

The seventh blow was struck in August of this year in the area 
of Kishinev and Jassy when our troops utterly routed the German 
Fascist troops and completed their blow by surrounding twenty- 
two German divisions before Kishinev, not counting the Ruman- 
ian divisions. 
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The result of this blow was that the Moldavian Soviet Republic 
was liberated, that Rumania, Germany’s ally, was put out of com- 
mission and declared war on Germany and Hungary; that Bul- 
garia, Germany’s ally, was put out of commission and also de- 
clared war on Germany; that the road was opened for our troops 
into Hungary, the last ally of Germany in Europe, and that the 
opportunity was presented for stretching out a hand of aid to our 
ally Yugoslavia against the German invaders. 

The eighth blow was struck in September and October of this 
year in the Baltic Sea area when the Red Army smashed the Ger- 
man troops before Tallinn and Riga and drove them from the 
Baltic area. 

The result of this blow was that the Estonian Soviet Republic 
was liberated, Germany’s ally Finland was put out of commission 
and declared war on Germany. More than thirty German divisions 
found themselves cut off from Prussia, caught in pincers in the 
area between Tukums and Libau, and they are now being smashed 
by our troops. 

In October of this year the ninth blow was launched by the 
movement of our troops between the Tisza and the Danube in 
Hungary which aims at bringing Hungary out of the war and 
turning her against Germany. The result of this blow, which has 
not yet reached its culmination, is that our troops have rendered 
direct aid to our ally Yugoslavia in the work of driving out the 
Germans and liberating Belgrade. Our troops obtained the oppor- 
tunity of advancing through the Carpathians and stretching out a 
hand of assistance to our ally Czechoslovakia, part of whose ter- 
ritory is already liberated from the German invaders. 

Lastly, at the end of October of this year, a blow was dealt the 
German forces in north Finland when the German troops were 
knocked out of the area of Pechenga and our troops, pursuing the 
Germans, entered the territory of Norway, our ally. 

I shall not give figures of the losses in killed and prisoners 
which the enemy sustained in these operations, of the number of 
guns, tanks, aircraft, shells and machine guns captured by our 
troops and so forth. You probably are acquainted with these fig- 
ures from the communiqués of the Soviet Information Bureau. 
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Such are the main operations of the Red Army during the past 
year which brought about the expulsion of the German troops from 
the confines of our country. The result of these operations way 
that 120 divisions of Germans and their allies were smashed and 
put out of action. Instead of 257 divisions standing against oy 
front last year, of which 207 divisions were German, today we 
have against our front, after all the total and supertotal mobiliza. 
tions, a total of 204 German and Hungarian divisions. Of these 
not more than 180 are German divisions. 

It must be admitted that in the present war Hitlerite Germany 
with her Fascist army turned out to be a more powerful and per- 
fidious enemy than Germany and her armies in past wars. To this 
must be added the fact that the Germans in this war succeeded in 
making use of the economic forces of almost the whole of Europe 
and the pretty significant armies of her vassals. 

And if, in spite of these conditions favoring Germany’s conduet 
of the war, she has nevertheless found herself on the verge of in- 
evitable catastrophe, it has to be explained by the facts that Ger- 
many’s chief opponent, the Soviet Union, has surpassed the efforts 
of Hitlerite Germany. 

What is new in the past year in the war against Hitlerite Ger- 
many is the fact that the Red Army conducted its operations 
against the German troops not in isolation, as had been the case in 
the preceding years, but jointly with troops of our allies. 

The Teheran conference was not in vain. The decision of the 
Teheran conference for joint blows on Germany from the west, 
south, and east began to be carried out with astonishing exactness. 

Simultaneously with the Red Army’s operations on the Soviet- 
German front the Allied troops began the invasion of France and 
organized powerful operations, forcing Hitlerite Germany to 
wage war on two fronts. Our allies accomplished mass landing 
operations on the coast of France, unprecedented in history as re 
gard organization and scale, and by mass force overcame the 
German fortifications. 

Thus Germany found herself seized in the vise between two 
fronts. As was to be expected, the enemy was not able to stand up 
to the joint blows of the Red Army and the Allied troops. The 
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resistance of the enemy was smashed and his troops in a short 
space of time were thrown out of the confines of middle Italy, 
France, Belgium, and the Soviet Union. The enemy was hurled 
back to the frontiers of Germany. 

There can be no doubt that without the organization of the 
second front in Europe, which pinned down seventy-five divisions 
of the Germans, our troops would not have been able in so short 
a space of time to break down the resistance of the German 
troops and drive them from the confines of the Soviet Union. 
Thus it is equally without doubt the mighty operations of the Red 
Army in the summer of this year, which pinned down some two 
hundred German divisions, the troops of our allies would not 
have been able so quickly to deal with the German troops and 
throw them out of the area of middle Italy, France, and Belgium. 

The task is to continue to hold Germany in the vise between 
two fronts. This is the key to victory. 

If the Red Army was able successfully to fulfil its duty to the 
motherland and drive the Germans from the confines of the 
Soviet Union, it did so thanks to the fact that it had the supreme 
support of the rear, the whole country, the whole peoples of our 
country. 

The selfless work of all Soviet peoples, under leadership of our 
State and party organs, went forward in the past year under the 
banner “All for the front.” 

The past year was marked with new successes in industry, agri- 
culture, and transport, a new upward trend of our military econ- 
omy. On the fourth year of the war our factories produced planes, 
tanks, guns, mortars, and ammunition many times more than at 
the beginning of the war. The most difficult period of the restora- 
tion of agriculture lies behind us. After the return to the country 
of the fertile lands of the Don and Kuban, after the liberation of 
the Ukraine, our agriculture is rapidly recovering, inspired by the 
victories. 

Soviet rail transport stood up to the traffic, which it is hardly 
likely the transport of any other country could have coped with. 
The Soviet State despite the hard times of war, despite the tempo- 
tary occupation by the Germans of extremely large, economically 
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important districts of the country in the course of the war, did 
not curtail but increased its supplies to the front of arms and am. 
munition. 

Now the Red Army has tanks, guns, planes in not smaller, by 
larger numbers than the Germans. As for the quality of our war 
material, in this respéct it is considerably superior to that of the 
enemy. 

The Soviet people gave up a great deal that was necessary, ac. 
cepted deliberately serious material privations in order to give 
more to the front. The tenfold labors of the present war did not 
break, but made still stronger the iron will and courageous spitit 
of the Soviet people. 

Our working class strained all their efforts for the sake of vie 
tory, constantly perfected the technique of production, increased 
the capacity of induscrial enterprises, erected new factories and 
workshops. 

Our intellectuals proceeded boldly along the road of new inven- 
tions in the sphere of technique and culture, successfully develop- 
ing contemporary science still further, creatively using their 
achievements in the production of arms for the Red Army. By 
their creative labor, the Soviet intellectuals contributed an inval 
uable share to the cause of routing the enemy. 

Just as we cannot fight and conquer without modern arms, we 
cannot also fight and be victorious without provisions. The Red 
Army, in the fourth year of the war, thanks to care shown by the 
collective farming peasants, is experiencing no shortage of food. 
Men and women collective farmers are supplying the workers 
and intellectuals with food, and industry with raw materials, thus 
securing the normal working of the factories and plants making 
arms and equipment for the front. Our collective farming peas 
antry, actively and with a complete understanding of their duty 
to their motherland, are assisting the Red Army to achieve victory 
over the enemy. 

The unexampled feats of labor of Soviet women and our glorious 
young people, who carried on their shoulders the main burden of 
the labor in the factories and plants, in the collective and State 
farms, will forever go down in history. 
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For the sake of the honor and independence of the motherland, 
Soviet women, young men, and girls are displaying prowess and 
heroism on the front of labor. They have shown themselves 
worthy of their fathers and sons, husbands and brothers, defend- 
ing the motherland from the German Fascist monsters. The feats 
of labor performed by Soviet people in the rear, equally with the 
undying military deeds of our troops at the front, have their 
source in the ardent creative Soviet patriotism. 

The strength of Soviet patriotism lies in the fact chat it has as 
its basis not racial or national prejudice, but profound loyalty 
and the faith of the people in their Soviet motherland, the fraternal 
friendship of the working people of all nations of our country. 

Soviet patriotism is harmonious. It combines the national tra- 
ditions of the people and the common vital interests of all the 
working people of the Soviet Union. Soviet patriotism does not 
disunite, but on the contrary consolidates all nations and natioral- 
ities in our country into one single fraternal family. In this should 
be seen the basis of the indestructible and still stronger friendship 
of the peoples of the Soviet Union. At the same time the peoples 
of the Soviet Union respect the rights and independence of the 
peoples of countries abroad, and have always displayed their 
readiness to live in peace and friendship with neighboring States. 

In this should be seen the basis of the developing and strengthen- 
ing ties between our States and all the freedom-loving countries. 

The Soviet people hate the German invaders not because they 
are people of a foreign nation, but because they have brought our 
people and all freedom-loving peoples misery and suffering. It is 
an old saying of our people: “The wolf is not bad because he is 
gray but because he ate the sheep.” 

For their ideological weapons the German Fascists selected the 
racial theory of human hatred, calculating that their sermons on 
bestial nationalism would create the moral-political premises for 
the domination of the German invaders over the enslaved peoples. 

However, the policy of racial hatred pursued by the Hitlerites 
became in actual fact the source of internal weakness and foreign 
political isolation for the German Fascist State. 

The ideology and policy of racial hatred is one of the factors 
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making for the downfall of the Hitlerite bandit plot. It cannot hy 
considered an accident that not only the enslaved peoples of 
France, Yugoslavia, Poland, Czechoslovakia, Greece, Belgium, 
Denmark, Norway, and Holland have risen up against the Ger 
man imperialists, but also the former vassals of Hitler—th 
Icalians, Rumanians, Finns, Bulgarians. 

By their cannibal policy, the Hitlerite clique has roused againg 
Germany all the peoples of the world. And the so-called “chosen 
German” has become the object of universal hatred. 

In the course of this war the Hitlerites have sustained not only 
a military defeat but also a moral and political defeat. 

The ideology of the equal rights of all races ahd nations, which 
is established in our country, has won a complete victory over the 
ideology of bestial nationalism and the racial hatred of Hirtlerites, 

Now when the patriotic war is proceeding to its victorious con 
clusion the historic role of the Soviet people stands out in all its 
magnitude. Now everyone admits that the Soviet people, by their 
self-sacrificing struggle, saved all the nations of Europe from the 
Fascist pogromists. This is the great service rendered by the 
Soviet people to the history of mankind. 

I will then turn to foreign political questions. The past year 
was a year of triumph of the common cause against the German 
coalition, for the sake of which the peoples of the Soviet Union, 
Great Britain, and the United States of America have united in 
military alliance. This was a year of consolidation of the unity 
and coordination of the operations of the three main powers 
against Hitlerite Germany. 

The decision of the Teheran conference for joint action against 
Germany and the brilliant putting into practice of those decisions 
constitute one of the clear indications of the stabilization of the 
frort against the Hitlerite coalition. 

Few large-scale planned military operations for joint action 
against a common enemy can be found in history carried out 80 
fully and exactly as the plan for the joint blow against Germany 
drawn up at the Teheran conference was carried out. 

There can be no doubt that without the unity of outlook and 
the coordination of action of the three great powers, the Teheran 
decisions could not have been realized so fully and exactly. 





It i 


date ¢ 





INot be 
dles of 
-Igium, 
e Ger 
T—the 


against 
chosen 


t only 


which 
‘er the 
erites, 
S COn- 
all its 
’ their 
m the 


y the 


year 
‘rman 
nion, 
ed in 
unity 
wers 


ainst 
sions 


f the | 


ction 
It $0 
nany 


eran 


811 


It is also without doubt, on the other hand, that successful reali- 
ution of the Teheran decisions could not fail to serve to consoli- 
date che front of the United Nations. 

The decision of the conference at Dumbarton Oaks on the 
question of the organization of postwar security should be re- 

ded as an equally clear indication of the stability of the front 
of the United Nations. 

There is talk of differences between the powers on certain 
questions of security. Differences do exist, of course, and they will 
arise on a number of other issues this week. Differences occur even 
among people of one and the same party. All the more so should 
they occur between representatives of different States and of 
different parties. 

One should not be surprised because differences exist, but be- 
cause there are so few of them, and that they areasa rule solved 
almost every time after the united and coordinated action of the 
three great powers. It is not a question of the differences, but that 
the differences should not be solved against the interests of the 
unity of the three great powers; and that in the final count they are 
solved in the direction of the interests of that unity. 

It is known that more serious differences existed for us on the 
question of the opening of the second front. But we know equally 
well that these differences were solved in the long run in a spirit 
of complete agreement. I can say exactly the same concerning the 
differences at the Dumbarton Oaks conference. 

Characteristic of this conference is not the fact that certain dif- 
ferences were revealed there but that nine tenths of the security 
questions were solved at this conference in the spirit of complete 
agreement. 

That is why I think that the decisions of the Dumbarton Oaks 
conference should be regarded as one of the clear indications of 
the stability of the front against Germany. 

A still more vivid indication of the consolidation of the United 
Nations front should be considered the recent negotiations with 
the head of the British Government, Mr. Churchill, and the Brit- 
ish Minister for Foreign Affairs, Mr. Eden, in Moscow, held in a 
friendly atmosphere and in a spirit of complete agreement. 
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Throughout the whole course of the war the Hitlerites mage 
desperate efforts to disunite the United Nations and set them ong 
against the other, to cause suspicion and misunderstanding 
them, to weaken their military efforts and mutual confidence, anj 
possibly set them at war against each other. 

These Hitlerite aspirations are fully understandable. For then 
there is no greater danger than the unity of the United Nation 
in the struggle against Hitlerite imperialism, and for them there 
would have been no greater military and political success than tp 
disunite the Allied powers in their struggle against the common 
enemy. 

It is known, however, how much in vain were the efforts of 
the Fascist politicians to dislocate the alliance of the great powers, 
This signifies that no accidental transitory motive, but vitally 
important long-term interests lie at the basis of the alliance of our 
country, Great Britain, and the United States. 

There is no need to doubt that if the fighting alliance of the 
democratic powers has stood the trial of more than four years of 
war, if it is consolidated by the blood of the peoples who have 
risen up in defense of their liberty and honor, the more so will 
that alliance stand the trials of the concluding stage of the war. 

The past year, however, was not only a year of consolidation 
of the Allied powers against the German thrust but also a year of 
extension of that front. It cannot be considered an accident that 
after Italy other allies of Germany were withdrawn from the war, 
finally Rumania and Bulgaria. 

It should be noted that these States not only withdrew from the 
war but broke with Germany and declared war on her, thus attach 
ing themselves to the front of the United Nations. This undoubt 
edly signifies an extension of the front of the United Nations 
against Hitlerite Germany. 

There can be no doubt that the last ally of Germany in Europe, 
Hungary, will also be put out of commission shortly. This will sig- 
nify complete isolation of Hitlerite Germany in Europe and early 
catastrophe will follow inevitably. 

The United Nations make a victorious combination in the wat 
against Hitlerite Germany. The war against Germany will be won 
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by the United Nations. There can be no doubt at all on that score. 

To win the war against Germany means to accomplish a great, 
historic task. But to win the war does not yet mean security to 
the peoples of the world in the future. The task is not only to 
win the war against Germany but also to make impossible the 
outbreak of new aggression and a new war, if not forever, at least 
for the duration of a considerable period. 

After the defeat of Germany she will, of course, be disarmed, 
both in the economic and military-political respects. However, it 
would be naive to think that she will not attempt to restore her 
power and develop new aggression. It is known to all that the 
German leaders are already now preparing for a new war. History 

ints to the fact that a short period—twenty or thirty years—is 
sufficient for Germany to recover from defeat and to restore her 
power. 

What means are available to avert new aggression by Germany 
and, if war arises, to stifle it at its very beginning, without allow- 
ing it to develop into large-scale war? This question is the more 
appropriate because, as history shows, aggressive nations—nations 
that attack—are usually more prepared for a new war than peace- 
loving nations, which, not being interested in a new war, are 
usually too late in preparing for it. 

This means that the aggressive nations in this war before the 
outbreak of war had an invasion army ready, while the peace- 
loving nations did not even have fully satisfactory armies at the 
crisis of mobilization. 

It cannot be considered accidental that such unpleasant facts 
occurred as the incident at Pearl Harbor, the loss of the Philip- 
pines and the other islands in the Pacific Ocean, the loss of Hong 
Kong and Singapore, when Japan as an aggressive nation proved 
more prepared for war than Great Britain and the United States, 
which pursued a policy of peace. 

Neither can we consider accidental such an unpleasant fact as 
the loss of the Ukraine, White Russia, and the Baltic regions dur- 
ing the very first year of war, when Germany, as an aggressive 
nation, proved more prepared for war than the peace-loving Soviet 
Union. 














814 


It would be naive to explain these facts by the personal qual. | 
ities of the Japanese and Germans, their superiority over the Bri. } 
ish, American, and Russians, their foresight, etc. It is not a quep | 
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tion of their personal qualities but of the fact that the aggressive 


nations, interested in a new war, as nations preparing for war over 
a long period and accumulating forces for this purpose usually 
are—and must be—more prepared for war than peace-loving nm: 
tions who are not interested in a new war. 

This is natural and comprehensible. This is, if you like, a lay 
of history that cannot be denied. 

It cannot be denied that in the future the peace-loving nations 
may again find themselves taken unawares by aggression, of 
course, if they do not work out now special measures capable of 
averting aggression. What means are there for averting new ag. 
gression by Germany and, if war arises in spite of that, stiflingit 
at its very beginning and not allowing it to develop into large 
scale war? 

There are such means for this purpose. Apart from complete 
disarmament of the aggressive nations there is only one means, 
namely, to create a special organization to defend peace and in- 
sure security, composed of representatives of the freedom-loving 
nations, to put at the disposal of the leading organ of such an or 
ganization the essential amount of armed force required to avert 
aggression, and to make it the duty of this organization, in case 
of necessity, to apply without delay these armed forces to avert 
or liquidate aggression, and to punish those guilty of aggression, 

There must not be a repetition of the sad memory of the League 
of Nations, which did not have either the right or the means to 
avert aggression. It will be a new, specially empowered intem- 
tional organization with everything at its disposal to defend peace 
and avert a new war. 

Can one reckon on the fact that the activity of this international 
organization will be sufficiently effective? 

It will be effective if the great powers, which have borne on 
their shoulders the main burden of the war against Germany, will 
act in future also in the spirit of unanimity and concord. It will 
not be effective if these essential conditions are violated. 
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Comrades! ‘The Soviet people and the Red Army are success- 
fully executing the tasks that have faced them during the patri- 
otic war. The Red Army has worthily fulfilled its patriotic duty 
and liberated our motherland from the enemy. oe 

Henceforth and forever our soil is free from the Hitlerite filth. 
Now the last, final mission remains for the Red Army, namely, 
to complete, together with the armies of our allies, the task of 
defeating the German Fascist armies, finishing off the Fascist 
beast in his own lair, and raising over Berlin the banner of victory. 

There is ground to reckon on this task being fulfilled by the 
Red Army in the near future. 

Long live our victorious Red Army! Long live our glorious 
Navy! Long live the Soviet working people! Long live our great 
motherland! Death to the German Fascist invaders: 





